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Monday,  27  Janiiory  1947 


INTERNATIONAL  MILITARY  TRIBUNAL 
FOR  THE  FAR  EAST 
Court  House  of  the  Tribunal 
War  Ministry  Building 
Tokyo,  Jopon 


The  Trlbunol  met,  pursuant  to  adjournment, 


ot  0930.  . 


Appoorances: 

For  the  Tribunal,  samo  as  before  with  the 
exception  of:  LORD  PATRICK,  Member  from  the  United 
Kingdom  of  Groot  Britain  and  H0N0Ri\BLE  JUSTICE  NORTHCROFT 
Member  from  Now  Zealand,  not  sitting. 

For  the  Prosecution  Section,  same  os  before. 
For  the  Defense  Section,  same  os  before. 


'  ^ 
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The  Accused: 

,A11  present  except  OKAWA,  Shumel,  who  is 
represented  by  his  counsel. 

•  ^  mm  m  m 

(English  to  Japanese  ond  Japonese 
to  English  interpretation  was  made  by  the 
Language  Section,  lUTFE.) 


m 


liARSHAL  OF  THE  COUl’.T:  The  International 
Military  Tribiinal  for  the  Far  East  is  now  in  session. 

THE  PRESIDENT:  Mr.  Smith. 

I!R.  SMITH;  If  the  Court  please,  it  is  the 
plan  of  the  defense  to  present  a  nianber  of  motions. 

THE  PRrSIDENT;  I  would  like  to  know  —  the 
Tribunal  would  like  to  know  in  what  order  you  propose 
to  move  them  and  what  counsel  will  support  each. 

I®.  SI^TH:  Might  I  suggest  that  I  was  going 
to  ask  your  Honor's  direction  on  it?  For  example, 
we  have  a  m.otion  for  mistrial  on  behalf  of  eleven 
defendants. 

THE  PRESIDENT:  I  have  never  known  of  such 
a  motion  until  now,  I  have  heard  ,of  a  motion  for 
a  new  trial  after  a  trial  had  been  completed,  but 
even  that  is  rare  in  national  Jurisdictions  with  which 
I  am  familiar.  I  notice  the  motion  Is  ba«!ed  on  the 
assumption  that  we  are  prepared  to  review  all  the 
decisions  we  have  given  in  the  course  of  the  proceedr 
Ings,  and  we  are  not  prepared  to  do  that.  If  I 
understand  the  feeling  of  my  colleagues,  such  a  notion 
will  not  be  entertained.  You  will  not  be  allowed  to 
move  that  motion. 

Now,  have  you  any  other  motion?  What  is 

t 

the  next  motion? 


w 
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MR.  SMITH;  If  your  Honor  has  finally  decided 
that  you  are  not  going  to  entertain  a  motion  for  a 
mistrial,  we  would  like  to  have  it  filed  in  the 
record  to  show  what  we  tendered,  and  ask  your  Honor 
to  allow  us  an  exception. 

THE  PRESIDENT;  We  have  never  denied  you 
an  exception,  and  we  will  not  deny  you  an  exception 
in  this  case.  The  motion  will  appear  in  the  record. 

It  will  be  part  of  it,  but  will  not  appear  in  the 
transcript,  not  in  extenso. 

MR.  SMITH;  We  have  also,  your  Honor,  in 
addition  to  separate  motions  to  dismiss  on  behalf 
of  each  defendant  in  the  dock,  a  general  motion 
which  has  been  purposely  drawn  in  two  parts  for 
this  reason; 

THE  PRESIDEI'fT;  First,  let  us  deal  with 
the  motion  in  respect  of  the  Supreme  Commander's 
position. 

yp.  SMITH;  The  first  part  — 

THE  PRESIDENT;  That  assvunes,  of  course, 
that  we  Judicially  notice  the  United  States  Consti¬ 
tution  and,  of  course,  the  constitution  of  every 
other  nation  represented  on'  this  Court  without  any 
request  that  we  so  Judicially  notice  it.  That  is  a 
wrong  vie\^,in  my  opinion. 


Any  motion  you  move  must  oe  cased  on  the 
absence  of  evidence  or  on  some  uncontested  matter, 
something  that  is  proved  beyond  question,  something 
that  ’.ve  must  judicially  notice;  and  the  Constitution 
of  the  United  States  and  the  legislation  of  the 
United  States  is  not  to  be  judicially  noticed  as  a 
matter  of  course. 

Understand  clearly  that  the  Tribunal  is 
not  denying  you  the  right  to  move  any  motion  when 
you  have  established  a  proper  fo’u-datlon  for  it, 
but  you  have  established  none  in  rt  ^ipect  of  the 


Supreme  Commander. 


There  is  another  motion  based  on  matters 
which  were  dealt  with  on  the  3rd  of  May  when  we 
gave  our  decision  on  the  question  of  jurisdiction. 

Now,  if  I  understand  rightly,  it  was  the  wish  of 
the  defense  that  that  matter  of  jurisdiction  and 
the  constitution  of  the  Court  should  be  disposed  of 
on  a  preliminary  application.  Dr.  KIYOSE,  repre¬ 
senting  all  accused,  spoke  on  the  motions,  I  think 
they  were  two.  He  spoke  on  one  or  both.  The 
motions  were  heard  and  disposed  of  by  nine  members, 
then  the  whole  Court,  of  whom  eight  are  present  today. 
There  was  no  dissentient,  although  I  do  not  say  that 
every  member  voted  on  all  the  points;  but  an 


■If 


S 
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overwhelmirg  majority  of  the  Court  at  the  time  thought 
that  tlje  motions  should  be  dismissed  for  reasons  to 
be  given  later.  Those  reasons  will  be  given  in  due 
course.  Here,  again,  I  say  that  at  the  proper  time, 
at  the  end  of  the  trial,  it  will  be  open  for  the 
defense  to  put  every  point  they  have  already  put 
and  additional  points  for  the  benefit  of  the  three 
new  members. 


Lastly,  in  Chambers  I  was  assured,  if  my 
recollection  serves  mo  rightly,  and  I  can  be  cor- 

i 

rected  from  the  records,  that  the  motions  today 
would  be  motions  to  dismiss  because  of  the  absence 


of  evidence  or  of  sufficient  evidence.  We  had  a 


discretion  to  allow  or  not  to  allow  those  motions 


and  we  allowed  them  on  that  understanding.  So,  pro 
ceed  to  move  those  individual  motions.  At  present 
I  cannot  see  the  need  for  a  motion  on  behalf  of  all 


the  defendants  based  on  the  absence  of  evidence  or 


sufficient  evidence  to  convict,  but  you  may  be  able 


to  show  there  is  a  need  for  it 


You  have,  without  the  asking,  exceptions 
from  everything  the  Tribunal  has  said  and  done  this 
morning. 


MR.  SMITH:  If  >oui  Honor  please,  your 
Honor  has  made  a  number  of  statements  this  morning 
and  I  would  like  to  have  an  opportunity  to  say  some¬ 
thing  in  reply  to  your  Honor. 

THE  PRESIDENT:  Be  as  brief  as  I  was,  lir. 

Smith. 

MR.  SMITH:  Well,  your  Honor,  I  don't  think 
anybody  has  ever  accused  mo  of  being  verbose  in 
this  case.  If  your  Honor  doesn't  want  me  to  say 
anything  this  morning,  I  would  appreciate  it  if 
you  would  say  so  frankly. 

In  the  first  place,  I’ wasn't  in  Chambers 
when  counsel  said  that  the  general  motions  would 
be  limited  to  the  sufficiency  of  the  evidence. 

THE  PRESIDENT:  I  said  what  I  mean,  Mr. 
Smith.  Address  the  Tribunal  briefly,  please. 

MR.  SMITH:  If  your  Honor  could  have 
listened  in  on  the  discussions  among  American 
counsel  during  the  last  week  as  to  what  is  properly 
included  in  a  motion  to  dismiss  and  what  is  improper, 
your  Honor  would  realize  there  is  no  agreement  among 
ourselves  as  to  what  the  order  of  the  Court 


meant. 


THE  PRESIDENT;  The  cooperation  among  the 
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1  ha3  for  months  fceen  excellent.  I 

aefense  oounse  _  ^  differences  a Ws.  , 

reellte  that  there  must 

smith.  With  respect  to  t  ^  . 

1  Motion  to  Dismiss,  In  that  pert 
the  General  M^  ,, 

as  I  can  see,  insufficiency  of  the  ev  - 

reeirrH-  points  Of  la«  -ch  affect  the 

1  i::;  r-  rarp^t  of  the 

1  aismlss  IS  concernea,  dealing  mlth  the 

Ccasrt,  our  thought  uas  that  el 

■,,-taHe  judicial  hnonledge  of  their  ^ 

.  trihunels  taKe  3  level  and  all 

eh,t  is.  the  International  leve 

M  1,,  inner  In  stature, 

si  bodies  and  system  ^ 

,4  the  president.  Seeing  me  a 

fteular  countries  concerned,  that 

*’  of  any  of  the  par 
‘*1  mey  he  difficult  to  es  a  ^ 

‘4  prepared  to  hear  argument  on  It. 

is  not  the  time.  jurisdiction  goes,^- 

21  MR.  SMITH*  AS  far  as  the  3  . 

22 1  V  to  be  a  misunderstanding.  es 
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1  before  this  trial  star  i  ^ 
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diction.  A  majority  of  the  defendants  in  the  box 
joined  in  that  motion  and  it  has  been  amplified. 

If  it  is  necessary,  we  Intend  to  go  to  the  federal 
courts  in  Washington  and  raise  these  matters  all 
over.  In  order  to  get  into  that  court  v/e  must  show 
that  we  fairly  presented  the  matter  to  your  Honors 
and  that  this  Tribunal  was  given  an  opportunity  to 
correct  it. 

THE  PRESIDENT t  It  is  a  matter  of  sheer  in¬ 
difference  to  us  whether  you  go  to  the  federal  court 
in  Washington  or  to  the  federal  court  in  Sidney  or 
to  the  federal  court  in  Ottawa  or  the  federal  court 
in  Moscow  or  any  other  court.  One  has  as  much  right 
to  review  as  the  other, 

MR.  SMITHj  If  your  Honor  has  finally  deter¬ 
mined  not  to  hear  that  part  of  the  general  motion  to 
dismiss  which  deals  with  the  jurisdiction,  then  I 
would  like  to  have  it  spread  on  the  record,  and  ask 
your  Honor  to  allow  me  an  exception  to  your  refusal 
to  entertain  it. 


v.J 
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THE  PRESIDENT:  You  have  an  exception. 

X  *:pld  you  that  you  already  have  an  exception  to 
anything  we  have  said  or  done  today,  ' 

MR.  SMITH:  Your  Honor,  with  respect  to 
the  motion  to  jurisdiction,  I  had  a  minor  amendment 
which  merely  adds  one  sentence,  so  I  will  call  it  to 
the  Court's  attention,  or  the  clerk’s  attention, 
rather,  in  order  that  it  bo  complete. 

Your  Honor,  there  is  this  further  to 
be  said  about  the  motion  for  jurisdiction:  At  one 
time  or  another  it  was  indicated  i^hile  the  papers 
‘were  being  drawn  that  a  11  defendants  Joined  in  that 
part  of  the  motion.  I  am  now  advised  that  all  the 
defendants  except  TO JO,  SUZUKI,  XAYA,  OSHIMA,  DOHIHARA , 
MATSUI,  and  ITAGAKI  make  that  motion. 

THE  PRESIDENT:  What  particular  motion 
is  that  Ur.  Smith?  They  are  not  numbered  yet,  not  in 
our  papers.  You  might  give  us  the  numbers, 

UR.  SMITH:  The  motion,  general  motion 
dealing  with  the  jurisdiction,  your  Honor,  has  no 
number  on  it.  It  is  simpry  entitled  ’’A  motion  to 
dismiss-  on  behalf  of  all  defendants." 

THE  RESIDENT:  Mr.  Mantz  assures  me 
the  original  has  not  been  filed.  You  are  improperly 
before  the  Court, 


■/  ■.ajJ;  1 

r  ■ 


MR.  SMITH:  I  am  sure  It  was  sent  over; 
cQ^rtalnly  by  this  morning. 

•  Your  Honor,  I  would  like  to  add  two  more 
names  to  the  list  of  those  who  do  not  Join  the  motion 
with  respect  to  Jurisdiction.  In  addition  to  the 
names  -which  I  previously  read  there  should  be  HIRJINUMA 


and  OKA. 


THE  PRESIDENT:  Here  are  four  general  motions 


and  I  do  not  know  which  one  you  are  talking  about. 

MR.  SMITH:  YoUr  Honor,  we  might  pass  this 
for  the  time  being.  Evidently  the  papers  have  not 
been  brought  into  the  court  but  they  were  delivered. 
Nearly  all  of  them  were  delivered  Saturday  but  I 
think  this  MacArthur  Motion  through  an  Inadvertence 
was  not  delivered  until  nine  o'clock  this  morniljg, 

THE  PRESIDENT:  Wo  will  call  it  the  Supreme 
Commander  Motion,  It  has  fifteen  pages.  Is  that 


right? 


MR.  SMITH:  No,  your  Honor.  The  motion 


Itself  consists  of  only  four  pages, 

THE  PRESIDENT:  I  haven’t  it. 

MR.  SMITH:  But  the  argument  on  the  motion, 
which  your  Honor  is  evidently  looking  at,  consists 
of  fifteen  pages, 

THE  PRESIDENT:  I  have  it  now.  Well,  you  are 


i 
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moving  that  formally,  Mr.  Smith? 

MR.  SMITH:  Your  Honor,  I  would  like  to  have 
this  proposed  motion,  which  we  are  calling  the  Supreme 
Commander  Motion,  and  the  argument  connected  with  it, 
copied  into  the  record  in  order  to  show  what  our 
contention  is. 

..iE  PRESIDENT:  There  is  no  need  to  publicly 
cheil^nge  the  position  of  the  Supreme  Commander.  It 
is  not  necessary  in  the  interests  of  Justice.  It  can 
do  no  good.  In  this  place  end  under  these  circumstances 
it  is  undesirable  unless  it  becomes  necessary  in  the 
interest  of  Justice,  and  it  is  not  yet  necessary.  You 
will  be  allowed  to  do  it  if  you  establish  a  proper 
foundation  for  it  during  the  course  of  putting  the  case 
for  the  defense,  but  you  will  do  it  as  a  respectful 
legal  argument  and  not  as  a  political  harapgua.  This 
is  not  th-drvflDGfTdf  Congress  the  floor  of  the 
Senate  of  the  United  States  or  of  any  other  parliament. 

MR.  SMITH:  I  would  like  to  have  your  Honor 
allow  me  an  exception  to  your  Honor's  remark  that  our 
motion  and  the  argument  connected  v.’lth  it  is  a  political 
harangue.  It  was  not  Intended  to  be  anything  of  the 
kind.  Counsel  are  certainly  entitled  to  make  their 
contentions  in  this  record  end  have  this  record  show 
what  we  tried  to  bring  to  your  attention. 


"L'l- 


THE  PRESITENT:  Tho  point  could  be  put  in 
sober  legal  language  inc  one-tenth  tho  space  you  have 
token  up  in  saying  whet  you  Intended  to  say.  It  will 
not  be  read  into  the  record  and  you  hove  your  excep¬ 


tion. 


MR.  SMITH:  Does  that  include  the  motion 


Itself?  Your  Honor  refuses  to  allow  the  motion  to 
be  copied  into  the  record? 

THE  PRESIDENT:  The  Tribune 1  has  already 
told  you  it  will  be  port  of  the  record  but  it  will 
not  be  read  into  the  record,  that  is  to  say,  into  the 
transcript . 

MR.  SMITH:  All  that  would  mean  that  I  heve 
to  deal  with.  Your  Honor,  is  the  second  part  of  the 
general  motion  to  dismiss  which  deals  with  the  in¬ 
sufficiency  of  the  evidence  and  also  hits  the  broad 
points  of  law  in  this  case, 

THE  PRESIDENT:  Mr.  Smith,  I  think  we  would 
like  you  to  move  the  individual  motions  first,  that 
is,  the  motions  based  on  the  ground  there  is  not 
enough  evidence  or  no  evidence,  and  then  at  the  end 
to  deal  with  the  motions  generally  on  beholf  of  all 
the  accused. 

,  Colonel  Warren. 

HBIOWABRENI  If  the  Tribunal  please,  in  order 
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thot  the  record  will  be  clear,  the  accused  HIRANUTIA, 
DOHIHARA,  and  OKA  did  not  join  either  of  these  two 
motions,  but  unless  the  remarks  of  counsel  might  be 
misconstrued  we  do  not  desire  to  waive  our  right  to 
raise  the  jurisdictional  question  at  any  time  we  feel 
proper,  and  I  want  to  cell  that  to  the  Court's 
attention  at  this  time.  Thank  you,  sir, 

THE  PRESIDENT:  I  thought  I  had  made  this 
perfectly  plain.  You  will  be  entitled  to  move  any¬ 
thing  that  you  are  capable  of  moving  on  the  state  of 
the  record  at  the  end  of  the  trial,  but  it  is  for  us 
to  say  when  you  will  be  entitled  to  move.  Up  to  the 
end  of  the  trial  we  have  control,  subject  always  to 
compliance  with  the  Charter. 

tte.  LeViii. 

MR,  LEVIN:  Mr,  President,  Mr.  Smith  I  do 
not  believe  made  it  clear  that  a  number  of  counsel 
did  not  join  in  the  motion  with  reference  to  the  mis- 

t 

trial,  end  I  am  authorized  to  say  that  counself  for 
KIMURA  did  not  join  in  that  motion.  Neither  did  I 
join  it  on  behalf  of  the  clients  that  I  represent. 

I  desire  to  state  further  to  the  Court  that  in  such 
participation  that  I  had  in  relation  to  getting  the 
permission  of  the  Court  to  moke  motions  to  dismiss 


that  there  were  no  reservations  of  any  kind  in  my  mind 


■ 


~r^  _.c 


While  other  counsel  particlpr.ted  in  presenting  that 
matter  both  in  ohamfeers  and,  I  believe,  in  open  court 
to  some  extent,  the  record  I  am  sure  speaks  for  itself. 

I  have  Just  been  given  a  list  of  those  who  are  not 
Joining  in  the  various  motions  and  if  the  Court  will 
give  me  permission  I  should  like  to  reed  those  names. 

On  the  motion  for  mistrial  the  following  do 
not  Join:  TO JO,  SUZUKI,  KAYA,  OSHIMA,  DOHIHARA, 

ITAGAKI,  MATSUI,  HOSHINO,  KIMURA,  and  OKA. 

On  the  Mac Arthur  motion,  TO JO,  SUZUKI,  KAYA, 
HOSHINO,  DOHIHARA,  ITIGAKI,  MATSUI,  HIRANUMA,  OKA,  and 
KIMURA. 

On  the  general  motion  to  dismiss  the  follow¬ 
ing  do  not  Join:  SUZUKI,  KAYA,  OSHIMA,  HOSHINO, 

ITAGAKI,  and  MATSUI. 

« 

THE  PRESIDENT:  Mr.  McManus.  ' 

MR.  McMANUS:  If  youp  Honor  pleases,  on 

N 

behalf  of  the  defendant  ARAKI  I  now  present  an  individu¬ 
al  motion  to  dismiss.  However,  in  view  of  your  Honor's 
rulings  tb  has  become  necessary  for  me  to  somewhat 
revise  the  prepared  copy  that  I  have  now  before  me, 

THE  PRESIDENT:  I  do  not  recollect  saying 
anything  to  which  exception  could  be  taken  on  individu¬ 
al  motions,  but  there  may  be  something. 

MR.  McMANUS:  If  your  Honor  pleases,  I  shall 
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reed  to  page  13  end  then  ask  further  directions  of 
I  N 

I  the  Tribunal. 

I  \ 

THE  PRESIDENT:  This  is  one  I  did  not  read, 
il  must  confess  I  did  not  get  some  of  them  until  very 

I 

late  yesterday  efternoon, 

MR.  McMANTJS:  Mr.  President: 

If  it  pleases  the  members  of  this  Tribunal, 

I  should  like  et  this  time  on  behalf  of  the  accused 
ARKKI,  Sadao  to  request  that  the  said  accused  ARAKI 
.  be  considered  as  having  participated  and  Joined  in  all 
motions  heretofore  made  by  any  and  all  defense  counsel 
end  more  particularly  with  reference  to  those  motions 
heard  by  this  Tribunal  before  arrival  of  a  number  of 
American  counsel  to  represent  their  individual  accused, 
I  further  request  this  Tribunal  to  consider  the  defend¬ 
ant  ARAKI  as  having  made  such  motions  and  that  he  be 
granted  an  exception  to  any  adverse  ruling  by  this 
Tribunal  where  such  adverse  rulings  were  rendered. 

The  court  will  undoubtedly  recollect  that 
when  these  proceedings  first  started  only  several  of 
the  accused  were  represented  by  American  counsel  and 
on  a  number  of  occasions  motions  were  made  by  the 
/mcrican  counsel  for  these  few  Individual  defendants 
and  a  number  of  the  accused  did  not  Join  in  such 
motions.  It  will  also  undoubtedly  be  recalled  that 
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the  President  of  the  Tribunal  informed  the  remaining 
American  counsel  whose  clients  were  not  represented 
on  these  motions  by  American  counsel  that  the  said 
counsel  could  make  such  motions  at  the  time  the 

.  V 

Tribunal  decided  to  heor  motions  for  dismissal  at  the 
end  of  the  prosecution’s  case.  I  presently  so  move 
this  Court  and  pray  that  the  accused  ARAKI  be  per¬ 
mitted  to  have  made  all  such  motions  made  by  the 
aforementioned  several  attorneys  and  that  he  be 
granted  the  exceptions  to  any  adverse  rulings  by 
the  Tribunal  as  aforementioned. 

THE  PRESIDENT;  I  do  not  recollect  that 
statement  but  you  can  point  it  out  to  me#  Perhaps 
it  is  in  the  record. 

MR;,  McMANUSi  If  your  Honor  pleases,  during 
the  discussions  with  American  counsel  I  am  sure 
that  on  several  occasions  several  of  the  American 
attorneys  stated  that  they  had  discussed  these  matters 
with  your  Honor  and  that  you  stated  that  at  the  proper 
time  or  at  the  end  of  the  prosecution's  case  that  we 
could  make  these  particular  motions  in  wMeh  the 
defcrjdionts,  our  individual  defendants,  had  not  joined 

t 

before,  the  arrival  df  An»-rican  counsel. 

THE  PRESIDENT;  The  words  I  object  to  there 
as  representing  my  views  are  "the  end  of  the 


pm 

‘V’ m 

^  i' 

iji'v,  f  ' 


\  •:!  ■  ^ 

f 

; ' 

sV'-'  "'/  t. 

r' 

f,-;  ■  '■ 

W<i' 


prosecution’s  case,"  No  doubt  I  would  hove  said  it 

.*  • 

os  regards  the  defense  summation, 

MR.  McMANUS:  If  your  Honor  would  prefer  I 
could  withdraw  this  request  now  and  present  it  at 
the  end  of  the  entire  case)  if  you  so  desire, 

THE  PRESIDENT:  I  think  so,  Mr.  McManus. 

MR.  McMANUS:  I  shall  now  delete  the  next 

three  paragraphs.  .  . 

THE  PRESIDENT:  V’hore  do  you  come  to  the 
submissions  based  on  the  absence  of  evidence,  Mr. 
McManus?  I  think  that  is  where  wdlwill  start. 

MR.  McMANUS:  On  page  2,  your  Honor,  bottom 

of  page  2, 

Consequently,  now  comes  the  defendant  ARi^I 
and  moves  this  Tribunal  to  dismiss  these  charges 
allegedly  attributed  to  him  in  the  Indictment  on  the 
grounds  that  the  prosecution  has  failed  to  establish 
c  pr ima  facie  case  against  him  in 
(a)  Conspiracy. 

The  Indictment  charges  that  the  accused 
ARXKI  conspired  with  the  defendants  and  divers  other 
persons  between  the  first  of  January,  1928,  and  the 
second  of  September,  194-5 »  to  commit  or  encourage  the 
commission  of  crimes  against  peace,  war  crimes  and 
crimes  against  humanity.  It  is  the  contention  of  the 
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aocuscd  that  the  prosecution  hes  foiled  to  connect 
him  in  ony  wey  with  these  defendants  or  any  other 
per&pns  by  a  combination,  on  egreoment  or  otherwise 
to  co:iunit  or  perform  any  unlawful  acts  contrary  to  any 
laws,  interna tlonol  or  otherwise,  or  to  commit  or 
perform  any  lawful  acts  by  unlawful  means  as  so  alleged 
in  the  Indictment. 

Concerning  conspiracy  Itsilf,  let  us  examine 
briefly  the  definition  thereof  and  the  elements  neces¬ 
sarily  essontirl  to  constitute  a  criminal  conspiracy. 

Ve  arc  \indertaking  to  delve  briefly  into  these  funda¬ 
mentals  for  the  purpose  of  showing  to  this  Tribunal 
that  the  prosecution  has  failed  not  only  in.  its 
endeavor  to  connect  the  accused  ARAKI  with  the  con¬ 
spiracy  so  alleged  in  the  Indictment  but  that  it  ha.s 
failed  also  to  establish  any  conspiracy  whatever, 
wherein  it  is  alleged  ARAKI  participated. 

There  are  several  definitions  for  a  conspir¬ 
acy,  0  very  common  one  being  an  agreement  between  or 
a  combination  of  two  or  more  persons  for  on  unlawful 
purpose.  However,  the  conspiracy  charged  in  this 
Indictment  is  a  conspiracy  to  coiTimit  crimes.  There¬ 
fore  we  might  concern  ourselves  with  the  definition 
of  a  conspiracy  to  commit  a  crime,  to  wit,  r.n  agree¬ 
ment  or  c  combination  of  two  or  more  persons  to  do  an 
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unlcwful  £ct. 


The  elements  required  to  prove  such  conspir¬ 
acy  ere  as  follows: 

1«  There  must  be  a  cpis.e  set  out  by  statute 

or  existing  by  common  law; 

2.  The  combination  or  agreement  by  two  or 

more  persons  to  commit  such  a  crime j 

3.  The  intent  of  the  two  or  more  oersons  to 
violate  the  statute  setting  out  t^.e  above-mentioned 
crime ; 

4.  There  must  be  a' meeting  of  the  minds; 

5.  The  overt  act  done  by  one  or  more  persons 
after  the  aforementioned  agreement  had  been  reached. 

First,  let  us  consider  the  crime.  It  is  the 
contention  of  the  accused  ARAKI  that  insofar  as  the 
prosecution  has  decided  to  proceed  under  the  terms  of 
an  international  Charter  set  up  for  the  purpose  of 
trying  alleged  war  criminals  for  various  violations, 
the  crime  or  crimes  alleged  in  the  Indictment  ere, 
therefore,  statutory  and  that  the  charges  attributed 
to  them  is  a  conspiracy  to  commit  a  statutory  crime 
or  crimes. 

Consequently,  insofar  as  thia  Charter  or 
statute  making  certain  acts  a  crime-  was  not  set  up 
until  after  the  cessation  of  hostilities,  the  crimes 
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so  attributed  to  the  accused  ARAKI  were  not  in 
existence  at  the  time  of  their  alleged  commission. 

It  is  fundamental  that  a  person  cannot  be 
charged  retroactively  for  an  offense  committed  before 
a  statute  setting?  out  such  an  offense  came  into 
existence. 

In  the  present  case,  the  Court  will  take 
Judicial  notice  of  the  fret  that  no  such  crimes  as 
"crimes  ogrinst  peace,  war  crimes,  or  crimes  against 
humanity"  had  existed  by  statute  internationally 
before  the  drafting  of  this  Charteror  the  Nureraburg 
Charter,  both  of  which  came  into  existence  as  a  result 
of  V/oiid  War  II. 

THE  PRESIDENT:  Well,  I  think  you  had  better 
omit  any  reference  to  that  part.  Hr.  McManus. 

MR.  McMAIWS:  Concerning  the  second 
essential  element  to  be  proven  For  the  purpose  of 
establishing  a  conspiracy,  namely,  the  agreement  or 
combination  of  two  or  more  persons  to  perform  an 
unlawful  act,  it  is  the  contention  of  the  accused 
ARAKI  that  he,  at  no  time  during  the  course  of  the 
testimony  taken  at  this  Tribunal,  has  been  connected 
up  with  any  of  the  other  accused  or  any  other  un¬ 
known  divers  persons  to  perform  any  such  acts  here¬ 
tofore  described.  The  accused  respectfully  points 
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out  to  the  Court  the  Inprobebility  end  impossibility 
of  the  existence  of  any  such  continuing  conspirecy 
from  1928  Until  194?  by  virtue  of  the  fact  that 
during  this  period  of  time  there  have  been  great 
differences  of  opinion  between  members  of  various 
cabinets  end  this  point  can  bB':unqt*etlbnebly  corro¬ 
borated  by  the  fact  that  during  this  set  period  there 
heve  been  fifteen  different  cabinets,  each  new  cabinet 
tiklng  office  as  a  result  of  the  fall  of  the  previous 
one  because  of  dissatisfaction  with  the  previous 
cabinet's  policies. 
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It  is  also  pointed  out  to  the  Tribunal  that 
on ‘several  occasions  the  fall  of  the  above-mentioned 
cabinets  was  marked  by  violence,  Many  of  the  accused 
were  members  of  different  cabinet?  during  this  period 
of  time.  How,  then,  can  it  be  said  that  they  were  of 
one  mind  or  that  any  combined  agreement  or  conspiracy 
existed  between  them  for  any  single  unlawful  purpose? 

Calling  the  Tribunal's  attention  to  the 
many  incidents  concerning  political  unrest  in  Japan 
during  the  years  1923  to  1945  and  the  acts  of  violence 
acocnnpanylng  same,  together  with  those  accompanying 
the  fall  of  several  of  these  cabinets,  it  is  respect¬ 
fully  pointed  out  to  the  Court  that  this  might  well 
depict  the  characteristics  and  the  general  attitude 
of  the  Japanese  public.  Consequently,  if  public 
opinion  and  the  populace  of  Japan  demanded  that  their 
leaders  resort  to  activities  which  might  appear  to  the 
rest  of  the  world  somewhat  unorthodox  (exhibit  2177-A), 
how  again  can  it  be  said  that  the  leaders  at  various 
times  were  performing  anything  more  than  their  official 
national  obligations  which  might  be  placed  in  the 
category  of  purely  ministerial  acts  demanded  by  the 
Japanese  public  Itself?  It  further  should  be  taken 
into  consideration  that  this  feeling  of  unrest  existed 
in  the  Japanese  public  themselves  and  that  if  their 
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leaders  were  compelled  to  perform  such  ministerial 
functions,  where  again  can  it  be  Inferred,  as  the 
'»rosecutlon  so  desires  it  should  be,  that  there 
existed  a  conspiracy  among  these  defendants? 

The  next  essential  requirement  for  the 
establishment  of  a  conspiracy  is  the  proof  of  intent 
on  the  part  of  any  one  or  more  of  the  alleged  con¬ 
spirators.  As  the  a.ccused  ARA.KT.  is  charged  with 
entering  this  conspiracy  in  1923,  it  is  respectfully 
called  to  the  Court's  .attention  that  at  '.re  time  of 
ohe  outbreak  of  the  yaiichurien  Incidont  the  accused 
ARAKI  held  no  portfol.j.o .  The  KHnehurian  Incident  wes 
well  under  way  befote  the  defendant  ARAIQ  '/as  requested 
to  assume  the  post  of  War  Ministe?: .  It  is  pointed  out 
to  this  Tribunal  that  by  documentary  evidence  already 
adduced,  ARAKI  assumed  this  post  with  the  sole  purpose 
of  bringing  the  incident  ranidly  to  a  close.  It  is 
further  called  to  the  Court's  attention  that  an  o^'^er- 
v/helming  amount  of  testimony  has  been  adduced  to  show 
that  any  activity  cn  the  part  of  Japan  toward  Manchuria 
concerning  this  Manchurian  Incident  was  definitely  cne 
of  self  defense.  Tbs  fact  that  the  ]*anchurian  Incidant 
had  been  extended  to  the  area  wh.l.'h  later  comprised 
Manchukuo  has  also  boDn  shov/n  to  it. is  Cou-ct  to  be  due 
tc  additional  uprisi.i.-js  of  bar.O.i^s  and  insurgents  in 
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that  area.  The  testimony  will  show  that  the  Incident 
was  brou^rht  to  a  close  as  expeditiously  as  possible 
under  the  then  existing,  circumstances  and  that  the 
State  of  llanchukuo  was  acknowledged  and  recognized 
first  by  Salvador,  a  member  of  the  League  of  Nations, 
and  then  by  Italy  while  she  was  still  in  the  League.  . 
Germany  also  acknowledged  it.  Poland  and  the  Soviet 
Union  exchanged  consuls  with  her  and  recognized  her 
virtually  or  economically  by  bargaining,  railroads, 

-and  so  forth.  Spain  and  the  Balkan  States  also  recog¬ 
nized  her.  Even  between  Japan  and  America  there  had 
been  an  understanding  concerning  her  recognition.  In 
1934  after  the  completion  of  the  Manchurian  Incident, 
ARAKI  left  office  and  was  without  portfolio  again 

until  1938.— 

THE  PRESIDENT:  Mr.  Mcl.^anus,  what  you  are 
saying  is  most  interesting  and  we  want  to  hear  every 
word  of  it  but  you  are  reading  fast.  We  do  not  mind 
taking  a  little  more  time  with  a  good  thing. 

MR.  McMANUS:  All  right,  your  Honor. 

In  1934  after  the  completion  of  the  Manchurian 
Incident,  ARAKI  left  office  and  was  without  portfolio 
again  until  1938.  In  view  of  this  fact  that  upon 
completion  of  this  one  obligation  Imposed  upon  him, 
to-wlt,  to  donate  his  services  to  his  country  during 
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a  time  of  emergency  and  national  stress,  bow  then  can 
it  be  said  that  the  accused  ARAKI,  well  knowing  at 
that  time  that  there  was  hardly  sufficient  armaments 
in  Japan  to  meet  the  requirements  of  the  Manchurian 
Incident  .-just  completed,  had  any  Intent  on  his  part 
to  be  a  member  of  any  conspiracy  to  dominate  the 

world? 

Concerning  the  essential  element  required 
to  be  proven  for  the  purpose  of  establishing  a  con¬ 
spiracy,  to-wit,  a  meeting  of  the  minds  of  the  con¬ 
spirators,  it  is  respectfully  called  to  the  Tribunal's 
attention  that  it  is  a  well-known  fact  that  to  establish 
a  conspiracy  it  is  not  necessary  to  actually  show  the 
conspirators  gathered  around  a  round  table  plotting 
for  an  unlawful  purpose  or  to  produce  any  agreements 
in  writing  or  to  record  any  conversations  between  the 
conspirators  setting  out  a  combination  or  agreement  to 
so  perform  an  unlawful  act.  Conspiracy  can  be  Inferred 
by  the  acts  of  the  conspirators.  But  if  this  be  the 
case  where  a  conspiracy  is  to  be  inferred  by  such  acts 
of  individuals  to  riake  them  part  of  the  conspiracy, 
then  it  must  be  determined  which  v/ere  acts  pertaining 
to  the  conspiracy  and  which  were  separate  individual 
'  acts.  It  is  the  contention  of  the  accused  ARAKI  and 
we  believe  substantiated  by  the  evidence  heretofore  _ | 


adduced  that  any  acta  of  his  were  his  own  ana 
entirely  individual  and  not  performed  because  of  any 
agreement  with  any  one  or  several  other  persons.  It 
is  further  the  contention  of  the  accused  ARAKI  that, 
as  a  .soldier  and  as  a  patriot  of  Japan,  all  his  actio 
militated  towards  duty  to  his  country  and  even  if 
there  were  a  conspiracy  he  at  no  time  was  part  of  it, 
he  bad  no  agreement  with  any  of  the  accused  or  any 
unknown  divers  persons  and  that  at  no  time  did  he 
have  any .understanding  or  meeting  of  the  minds  with 
any  of  the  accused  or  any  otl.or  persons  concerning 

the  commission  of  war  crimes,  crimes  against  peace, 
.... _ _ VMimonitv.  or  anv  nlan  to  dominate  the 
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acts  committed  “by  the  defendant  ARAKI,  it  should  be 
contended  that  they  were  committed  individually,  on 

behalf  of  the  government  of  Japan. 

Concerning  the  next  essential  requirement 
to  be  proven  to  establish  the  conspiracy,  to-wit,  the 
overt  act,  and  even  conceding,  for  the  sake  of  argument, 
that  the  conspiracy  has  been  established,  the  prosecu¬ 
tion  has  defeated  its  own  purpose  Insofar  that  they 
have  blown  hot  and  cold  by  making  the  same  acts  overt 
acts  to  be  considered  as  part  of  the  conspiracy  and 
alleging  these  acts  again  as  substantive  crimes.  It 
is  the  contention  of  the  accused  ARAKI  that  the  prosecu¬ 
tion  must  make  an  election  to  use  any  unlawful  acts  as 
overt  acts  in  a  conspiracy  or  list  them  as  substantive 
crimes  but  not  to  employ  them  in  a  double  or  dual 
capacity. 

Consequently,  on  the  over-all  conspiracy  the 
defendant  ARAKI  moves  to  dismiss  on  the  grounds  that  a 
prlna  facie  case  has  not  been  established  against  him, 
not;  only  in  the  prosecution’s  attempt  to  connect  him 
with  the  conspiracy  but  that  it  has  failed  to  make  out 
a  prlma  facie  case  of  any  conspiracy  at  all. 
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Coming  now  to  certain  specific  counts  in  the 

Indictment,  let  us  place  these  counts  into  two  categories 
« 

First,  those  counts  which  should  be  summarily  dismissed 
because  of  the  Irrefutable  fact  that  on  their  taco  they  • 
cannot  be  charged  to  the  defendant  ARAKI.  Second, 
those  counts  which  should  be  dismissed  because  of  lack 
of  evidence. 

COUNTS  WHICH  SHOULD  BE  SUI^HARILY  DISMISSED 
It  is  respectfully  called  to  the  Tribunal’s 
attention  that  Count  18  of  the  Indictment  charges  the 
defendant  ARAKI  with  having  initiated  a  v/ar  of  aggression 
against  the  Republic  of  China  on  September  18,  1931» 

It  is  undoubtedly  obvious  to  this  Court  that  in  view  of 
the  overwhe'Voing  testimony  produced  thus  far  by  the 
prosecution,  and  the  Court  can  even  take  Judicial  notice 

of  a  fact  which  is  a  matter  of  record,  that  the  defendant 

« 

ARAKI  did  not  become  War  Minister  until  December  13,  1931 

i 

(Exhibits  103  and  187-M) ,  three  months  after  the  outbreak 
of  the  Itonchurlan  Incident.  Ho  held  no  portfolio  at  i 
the  time  of  the  outbreak  of  this  Incident  other  than 
Chief  of  the  General  Affairs  Bureau  here  in  Tokyo.  Ho 

I 

had  no  say  concerning  any  policies  of  the  government;  he 
was  not  a  member  of  the  Cabinet,  .but  merely  a  professor* 
How,  then,  can  he  be  held  responsible  for  the  outbreak 

i 

of  the  Manchurian  Incident  in  the  light  of  the  testimony 
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1  that  this  Incident  resulted  from  maneuvers  and  operations 

2  In  the  field  abroad? 

3  Count  19  charges  the  defendant  ARAKI  with  having 

4  Initiated  a  war  of  aggression  against  the  Republic  of 

5  China  on  or  about  the  7th  of  July  1937*  Again  It  is 

6  respectfully  pointed  out  to  this  Court  In  view  of  the 

7  testimony  adduced  so  far  and  It  Is  requested  that  the 

8  Court  take  Judicial  notice  as  It  Is  also  a  matter  of 

9  record  that  at  the  outbreak  of  this  Incident  the  accused 

,0  ARAKI  was  on  the  reserve  list,  having  been  placed  on 

11  such  reserve  list  on  the  6th  of  March  1936  (Exhibit  103)* 

12  During  f^ls  period  of  time,  while  on  the  reserve  list, 

13  It  Is  pointed  out  that  the  accused  ARAKI  was  practically 
'  14  In  retirement  and  for  this  reason  It  Is  urged  that 

15  Count  19  be  summarily  dismissed. 

16  Count  23  charges  the  defendant  ARAKI  with  having 

17  Initiated  a  war  of  aggression  against  the  Republic 

18  of  France  on  or  about  the  22nd  of  September  1940. 

19  ^galn  It  Is  called  to  the  attention  of  the  Tribunal  that 

20  it  Is  also  a  matter  of  record  that  the  accused  ARAKI 

21  resigned  from  the  office  of  Cabinet  Councillor  on 

22  August  3j  1940  and  from  tills  date  to  the  end  .of  the  war 

23  irld  no  responsible  position  with  the  government  of 

24  Japan  and  was  practically  In  retirement.  As  the  accused 

25  jliRAKI,  from  the  3r<3  of  AugXist  1940,  had  no  say  whatever 
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in  any  of  tho  affairs  or  policies  of  the  government  to 
the  end  of  the  war,  it  is  respectfully  requested  that 
this  Count  23  also  be  summarily  dismissed,  together  with* 
Count  29  which  charges  the  accused  ARAKI 
with  responsibility  for  waging  a  war  against  the  United 
t'tates  of  America  between  the  7th  of  December  194-1 
and  the  2nd  of  September  194-5; 

Count  30,  which  charges  him  with  waging  a 
war  of  aggression  against  the  Commonwealth  of  the 
Philippines  betweon  the  7th  of  December  19A1  and  the 

2nd  of  September  194-5; 

Count  31,  which  charges  him  with  waging  a 

war  of  aggression  against  tho  British  Commonwealth  of 
Nations  between  the  7th  of  December  194-1  and  the  2nd 
of  September  1945; " 

Count  32,  which  charges  the  accused  ARAKI 
with  waging  a  war  of  aggression  against  the  Kingdom 
of  ^e  Netherlands,  between  the  7th  of  December  19^1 

and  the  2nd  of  September  194-5; 

Count  33,  which  charges  the  accused  ARAKI 
with  waging  a  war  of  aggression  against  the  Republic  of 

France  on  the  22nd  of  September  1940; 

Count  34,  which  charges  the  accused  ARAKI 
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j  with  waging  a  war  of  aggrosslon  against  tho  Kingdom  of 
Thailand  botwpon  tho  7th  of  December  194-1  and  tho  2nd 
j  of  September  194?. 

^  All  these  above  counts,  as  can  be  readily 

5  observed  by  this  Tribunal,  relate  to  charges  Implicating 
^  the  defendant  ARAKI  and  charging  him  with  the  respon- 
7  slblllty  for  the  acts  of  others  or  of  the  government, 

3  whichever  It  may  be,  when  the  accused  ARAKI  held  no 
9  portfolio;  had  no  sav  whatever  In  determining  any  policlej 
,0  of  tho  government;  had  no  control  whatever  over  any 

Individuals  holding  responsible  offices  in  the  government 

12  had  no  connection  with  any  political  parties  of  the 

13  government;  had  no  influence  over  any  members  of  the 

14  Diet  or X Cabinet;  or  the  military;  and  in  most  instances 

15  was  considered  to  be  In  a  state  of  disrepute  with  his 

16  associates.  For  tho  above  reasons  the  defendant  ARAKI 

17  respectfully  requests  this  Court  to  summarily  dismiss 

18  these  counts  heretofore  mentioned. 

19  THE  PRE&IDENTi  Ur.  McManus,  this  is  a 

20  convenient  break.  / 

21  I  think  you  will  find  that  the  Japanese 

.22  translation  will  be  continuing  long  after  you  finished. 

23  You  were  reading  very  fast. 

24  wp  will  recess  for  fifteen  minutes. 
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1  J'lilRSHAL  OF  THS  COURT:  The  International 

2  Military  Tribunal  for  the  Far  East  is  now  resumed, 

3  THE  PRESIDENT:  Mr.  McManus. 

4  m.  McMANUS:  (Continuing) 

5  Concerning  the  second  classification  of 

^  these  coiints,  these  which  should  be  dismissed  for  lack 
^  of  evidence j  the  accused  ARAKI  now  enumerates  same 
®  and  his  reasons  for  their  dismissal,  aid  they  are  as 


follows: 


. Concerning  Counts  1  to  17  charging  re¬ 


sponsibility  for  conspiracy  fnd  preparations  for 
agcessivG  warfare,  it  is  respectfully  pointed  out  to 
the  Court  that  the  only  testimony  adduced  at  this 
trial  t’hlch  in  any  slightest  degree  implicates  the 
accused  APAXI  in  the  prosecution's  endeavor  to  con¬ 
nect  the  aforementioned  ARAia  with  such  preparations 
for  aggressive  warfare  is  that  given  by  the  witness 
OUCHI,  Hyoe,  This  witness  states  that  military  train¬ 
ing  in  schools  which  started  as  a  result  of  an  educa¬ 
tional  rescript  in  I89O  was  extended  to  universities 
under  .^RAXI's  regime  as  Education  Minister  in  1938. 

He  stated  further  that  some  form  of  military  training 
^  had  been  going  on  since  the  date  of  this  rescript, 
that  in  1933  a  request  was  made  by  the  accused  to 
^  lex  tend  it  to  the  universities  and  then  in  1938  when 
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ARAKI  became  Education  Minister  it  was  extended  to  the 
universities.  However,  may  it  be  pointed  out  to  the 
Court  at  this  time  that  the  year  1933  was  immediately 
after  the  Manchurian  Incident  and  the  year  1938 
followed  the. China  incident.  May  it  also  be  called  to 
the  Court's  attention  that  after  every  war  or  incidents 
such  as  these  people  become  conscious  of  their  lack  of 
adequate  arms  which  such  an  incident  or  war  will 
certainly  bring  to  light  and  practically  every  nation 
in  the  world,  after  such  an  incident  or  war,  beccuse  of 
this  consciousness,  endeavors  to  promote  military 
training  for  purposes  of  preparedness  in  the  event  of 
any  future  similar  occurrence.  I  might  call  to  the 
Court's  attention  that  even  now  Representative  Brooks 
in  the  United  States  is  advocating  in  Congress  today 
the  passage  of  a  bill  for  compulsory  military  training 
for  the  youth  of  the  United  States.  The  fact  that 

*  military  training  is  advocated  by  a  person  is  not 

*  indicative  of  a  desire  on  hie  part  to  conquer  the 
world.  It  may  very  well  be  a  step  toward  a  nation's 

^  security.  Mr.  OUCHI  also  stated  that  this  military 
^  training  consisted  of  lectures  and  propaganda  to  in¬ 
spire  militaristic  and  ultra-nationalistic  spirit 
^  in  the  students.  He  stated  that  these  views  were 
^  I  adhered  to  by  the  Educational  Minister  ARAKI  when  he _ 


.lyrte  ^W.-: 


requested  that  such  training  be  extended  to  the 
universities.  He  further  stated,  however,  on  cross- 
examination,  that  he  never  attended  any  of  the  military 
lectures  and  he  received  his  Information  entirely 
from  some  of  the  students.  Then  when  the  witness 
was  asked  on  cross-examination  concerning  whether  or  - 
not  the  accused  ARAKI  between  the  years  1938  and  1939 
had  Intensified  this  training  that  this  information 
was  purely  hearsay  and  that  he  had  not  heard  it 
directly  as  a  school  authority  but  that  he  had -heard.. 
It  indirectly  (page  979  of  the  record).  During  the  . 
course  of  OUCHI's  examination  he  stated  that  the 
Education  Minister  acted  on  the  request  of  the  'Var 
Minister;  so  It  Is  pointed  out  to  the  coTirt  that  if 
military  training  was  intensified  during  that  year  It 
might  very  well  have  been  at  the  request  of  another 
government  official  rather  than  an  individual  direct 
act  on  the  oart  of  the  Education  Minister.  It  Is 
also  pointed  out  to  the  Court  that  the  witness  OUCHI 
was  imprisoned  on  several  occasions  for  his  writings 
and  lectures  which  unquestionably  embodied  thoughts 
and  theories  resulting  from  his  close  association 
with  the  works  of  Marx  and  Engels  and  other  utili¬ 
tarian  philosophers  (page  948  of  the  record).  Might 
it  not  be  assumed  that  because  of  this  Imprisonment 
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the  witness's  testimony  might  be,  to  sny  the  least, 
somewliat  biased  if  not  wholly  antagonistic  toward  any 
of  educators  of  Japan  at  that  tli^? 

This  witness's  testimony  stands  alone  in  all 
the  pages  of  the  testimony  taken  during  the  entire 
prosecution's  case  which  tends  to  even  remotely  con¬ 
nect  the  accused  ARAKI  with  "preparing  for  aBBressive 
war."  For  the  reasons  stated  above,  and  because  of 
the  fact  that  the  witness  himself  so  stated  that  he 
had  only  "heard  this  indirectly"  concerning  the 
intensification  of  military  training  by  ARAKI,  and 
further  because  of  a  direct  contradiction  of  the 
statements  contained  in  his  affidavit,  on  cross- 
examination,  it  is  respectfully  requested  that 
Counts  6  to  17  be  dismissed  because  of  lack  of 
evidence  and  because  the  testimony  is  insufficient 
to  constitute  a  prima  facie  case. 

In  considering  these  Comts  6  to  17  it  is  • 
also  respectfully  requested  that  the  Court  take  into 
consideration  the  argvunent  relating  to  the  general 
conspiracy  heretofore  stated  and  apply  the  same 
to  these  counts  as  well  as  from  Counts  1  to  5* 

Now  referring  to  Counts  25»  3?»  52  which 

charge  the  accused  ARAKI  with  the  responsibility  for 
aggression  and  murder  in  the  region  of  Lake  Khason, 
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^  it  is  respectfully  pointed  out  to  this  Tribunal 

2  that  the  accused  at  that  time  in  1938  was  Minister 

j  of  Education  and  that  he  had  no  responsibiiity  for 

4  any  friction  in  a  frontier  region.  It  is  further 

5  pointed  out  to  tie  Tribunal  that  also  in  1939  ARAKI 

6  was  Minister  of  Education  during  which  year  he  is 

7  charged  in  the  Indictment  with  being  responsible  for 

8  aggression  and  murder  in  Counts  26,  36  and  51,  and 

9  again  it  is  asked  of  this  Tribunal  how  any  responsi- 

10  bility  can  rest  on  the  Education  Minister  for  hostill- 

11  ties  in  the  outlying  district  of  Khalkhon~Gol  River, 

12  It  is  called  to  the  attention  of  the  court 

13  .that  no  testimony  thus  far  has  been  introduced  by 

14  the  proseciition  as  to  why  the  Education  M^^nister 

15  should  be  responsible  for  military  activities  con- 

1<5  ducted  in  regions  far  from  the  homeland  and  where,  as 

17  the  testimony  conclusively  shows ,  that  such  fields 

or  frontier  activities  are  the  sole  responsibility  of 
the  Chief  of  Staff  or  the  area  commanders.  Of  course, 
if  it  is  to  be  assumed  that  all  members  of  the 

^7  Cabinet  sh'^uld  shoulder  responsibility  for  any 

activities  of  the  Japanese  military,  why  then  were 
not  all  the  Members  of  that  Cabinet  indicted  here  and 
why  then  was  not  the  Navy  Minister  who  held  a  much 
more  important  post  concerning  the  military  than  the 


Education  Minister  charged  with  some  resnonsibility 
for  these  actions?  The  above  reasoning  might  also 
be  applied  to  Counts  28  and  45 i  the  China  Incident 
anc  the  Nanking  attack  respectively,  when  the 
accused  ARAKI  was  Cabinet  Councillor  and  Education 
Minister,  with  the  additional  explanation  that  the 
testimony  has  shown  that  a  Cabinet  Councillor  is 
more  of  an  honorary  position  than  an  active  one,  and 
where  the  testimony  has  also  shown  that  a  Cabinet 
Councillor  is  not  in  any  way  resuonsible  for  any 
operational  orders  of  the  military  (Exhibit  187-N) . 

Concerning  Counts  46  and  47,  the  Canton 
attack  and  the  Hankow  attack  respectively,  it  is 
called  tn  the  Tribunal's  attention  that  during  these 
periods  ARAKI  was  the  Minister  of  Education,  and  it  is 
respectfully  requested  that  tt^  Court  consider  the 
arguments  advanced  heretofore  mentioned  for  Counts 

25  ,  35,  52  ,  26  ,  36  and  51. 

Concerning  Count  44,  to  wit,  conspiracy  for 
murder,  it  is  pointed  out  that  there  has  been  no 
testimony  introduced  by  the  prosecution  to  substan¬ 
tiate  this  count  and  that  there  has  *  not  been  a 

scintilla  of  evidence  adduced. 

V'ith  reference  to  Counts  53 »  54  and  55,  to 
wit,  general  conspiracy,  orders  to  commit  offenses, 
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end  breaches  of  observance  of  the  lavfs  and  customs 
•  of  v<ar,  it  is. .pointed  out  to  this  Tribunal  that  there 
is  no  evidence  to  show  that  tho  accused  ARAKI  should 
be  held  responsible  in  any  degree  for  the  charges 
al,leg0d  therein. 

'7ith  reference  to  Count  27»  it  is  respect¬ 
fully  requested  that  the  Court  take  into  consideration 
the  arguments  heretofore  advanced  re  the  responsi¬ 
bility  of  the  V/ar  Minister  during  the  Manchurian 
Incident,  For  all  the  reasons  stated  above,  the 
accused  ARAKI  contends  that  a  priti’n  facie  case  has 
not  been  made  out  by  tho  prosecution  against  him; 
that  no  conspiracy  has  been  established;  that  the 
prosecution  has  failed  to  connect  him  with  any  plot 
or  plan  to  commit  crimes  against  pence,  war  crimes, 
and  crimes  against  h\unanity  as  defined  in  the  Charter 
of  this  Tribunal,  and  moves  this  Court  to  dismiss 
this  Indictment 

THE  PRESIDENT:  That  is  the  end  of  the 

submissions  on  the  evidence,  Mr,  Mchanus? 

MR.  McMANUS:  Yos,  your  Honor.  Now,  if 
your  Honor  would  Just  read  (c).  —  I  ask  your  Honor 
if  I  may  continue  in  view  of  your  Honor’s  ruling? 

THE  PRESIDENT:  I  think  I  have  covered  that 

in  my  remarks  to  Mr,  Smith,  Mr,  McManus, 


¥ 
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MR,  McMANUS:  Yes.  Then  your  Honor  rules 
( 

thet  I  should  not  continue? 

I 

THE  PRESIDENT:  That  is  so. 

!!R.  McWANUS:  Thank  you. 

THE  PRESIDENT:  V/e  will  give  you  an  exception 

if  you  desire  it . 

MR.  McMANUS:  I  beg  your  pardon? 

THE  PRESIDENT:  V'e  will  give  you  an  exception 

if  you  desire  it, 

MR.  McMAlRIS:  V'lll  it  be  considered,  if  the 
Court  please,  as  a  part  of  the  record,  the  balance 

of  the  argument? 

THE  PRESIDENT:  Yes. 

Colonel  'barren. 
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MK.  WARREN:  If  the  Tribunal  please.  I 
represent  the  accused  DOHIHAKA. 

THE  PRESIDENT:  If  a  majority  of  the  Tri¬ 
bunal  desires  that  each  of  these  motions  should  be 
answered  as  they  are  made,  would  the  prosecution  be 
in  a  position  to  give  the  answer? 

MR,  E.  WILLL^MS:  The  prosecution,  due  to 
the  shortness  cf  the  time  that  we  have  had  to  pre¬ 
pare  to  answer  these  motions,  has  decided. and  has 
made  preparation  to  answer  them  all  together. 

THE  PRESIDENT:  You  have  had  very  short 
notice.  Some  of  these  motions  were  served  only  yes¬ 
terday  afternoon. 


morning . 


MR.  E.  WILLIAMS:  Some  of  them  only  this 


THE  PRESIDENT:  None  of  them  earlier  than  late 


on  Friday. 

MR.  E.  WILLIAMS:  Mr.  Comyns  Carr,  who  is 
going  to  make  part  of  the  answer  on  behalf  of  the 
prosecution,  is  at  the  present  time  working  on  com¬ 
pleting  the  part  of  the  presentation  which  he  will 
make.  I  have  already  concluded  the  part  that  I  will 

give,  which  is  generally  of  this  character. 

THE  PRESIDENT:  And  to  answer  them  together 

would  avoid  probable  duplication  and  triplication. 
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I5R.  £.  WILLIAMS:  I  may  say  I  discussed  this 
matter  just  a  few  moments  ago  with  Mr.  Warren  and 
some  other  of  the  defense  counsel  and  they  seem  to 
feel  that  the  method  which  we  have  decided  upon  was 
entirely  satisfactory  to  them. 

THE  PRESIDENT:  Some  of  the  Judges  haven't 
been  served  with  copies  yet. 

MR.  WARREN:  This  motion  was  served,  I  am 
sure,  your  Honor,  last  Wednesday  —  Tuesday  or  Wed¬ 
nesday. 

THE  PRESIDENT:  The  Members  from  China, 
Russia  and  France  have  not  copies  of  this  motion 

I 

you  are  about  to  move,  Colonel. 

MR.  WARREN:  My  motion,  your  Honor,  my 
stamped  copy,  shows  it  was  received  in  the  Clerk's 
office  on  21  January. 

THE  PRESIDENT:  We  had  better  take  a  motion 
where  every  Judge  has  a  copy. 

Commander  Harris. 

MR*.  HARRIS:  Mr.  President,  this  is  a  motion 
of  the  defendant  HASHIMOTO,  Kingoro  to  dismiss.  I 
presume  that  copies  have  been  distributed  to  all  the 
Honorable  gentlemen. 

THE  PRESIDENT:  Some  of  the  Judges  didn't 
bring  in  their  copies.  I  certainly  am  not  going  to 
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allow  you  to  proceed  until  each  Member  has  a  copy 
and  until  each  Member  authorizes  me  to  tell  you  to 


go  ahead. 

UR.- HARRIS:  Yes,  sir. 

THE  PRESIDENT:  I  think  we  will  have  to 

•  I 

adjourn,  because  no  Judge  —  I  haven't  got  the  full 
concurrence  of  all  the  Judges  to  any  motion.  The 
Member  from  the  United  States  hasn't  his  copy  and 
I  am  not  going  ahead  without  his  concurrence. 

-  LIEUT.  LAZARUS:  Might  I  suggest,  Ur.  President 
Mine  is  No.  664,  on  behalf  of  the  accused  HATA, 

Shunroku  — 

THE  PRESIDENT:  I  have  authority  from  my 
colleagues  to  take  these  matters  omLy  in  alphabetical 
order  and  copies  have  not  been  distributed  to  enable 

that  to  be  done.  , 

UR.  BROOKS:  Colonel  Warren,  if  your  Honor 
please,  has  gone  to  the  Secretariat  to  get  extra 
copies  of  his  motion  and  should  be  back  — 

THE  PRESIDENT:  Well,  we  shall  have  to  wait 

until  he  returns. 

(Slight  delay) • 

MR.  WARREN:  If  the  Tribunal  please,  the 
Clerk  of  the  Court  is  bringing  the  additional  copies 
of  the  DOHIHARA  motion  os  quickly  as  he  can  get  them. 


A; 


which  he  thinks  will  be  in  a  very  short  period  of 
time,  a  few  minutes. 

THE  PRESIDEHT:  That  will  be  in  a  few  minutes. 

MR.  WARREN;  If  the  Tribunal  please,  if  the 
Tribunal  will  give  us  an  indication  of  the  number 
of  motions  they  are  short,  perhaps  among  defense 
counsel  they  may  have  copies  here  so  we  can  proceed. 

THE  PRESIDENT:  As  far  os  I  know,  there  are 
three  Judges  without  copies  of  the  DOHIHARA  motion. 

Proceed,  Colonel,  please. 

WARREN:  Thank  you,  sir.  (Reading): 

In  presenting  argument  in  support  of  the  de¬ 
fendant  DOHIHARA 's  motion  for  dismissal,  it  has  been 
deemed  advisable,  for  the  sake  of  brevity,  not  to 
argue  the  evidence  with  respect  to  each  individual 
count  but  to  so  arrange  the  argument  that  it  would 
apply  to  the  general  category  in  which  each  count 
naturally  falls. 

Counts  one  to  five  inclusive  purport  to  allege 
the  crime  of  conspiracy  to  wage  aggressive  warfare. 
Conspiracy,  of  course,  contains  several  elements 

necessary  to  constitute  the  crime,  among  them  is  the 
meetings  of  the  minds  of  the  conspirators  to  perform 

an  unlawful  act  or  to  perform  a  lawful  act  in  an 


unlawful  manner,  ordinarily,  In  order  for  a  court 
or  tribunal  to  overrule  a  motion  of  this  type,  there 
should  be  some  evidence  of  each  element  of  the  offense 
charged,  and  substantial  evidence  of  all  the  elements 
os  a  whole.  Inasmuch "as  there  has  been  no  indica¬ 
tion  from  the  Tribunal  that  another  construction 
will  be  used  in  determining  the  Issues  raised  by 
this  motion,  this  argument  will  be  based  upon  such  a 
premise. 

The  evidence,  token  in  its  entirety,  falls  to  • 
show  that  this  defendant  did  at  any  time  conspire  with 
other  defendants  to  wage  aggressive  warfare.  It  is 
clear  that  this  defendant  was,  at  all  periods  of  time 
embraced  by  the  counts  against  him,  a  member  of  the 
armed  forces,  and  subject  to  the  orders  of  his 
superior  officers.  The  testimony  discloses  that  the 
acts,  apparently  relied  on  by  the  prosecution  to 
prove  the  meeting  of  the  mind  of  this  defendant  with 
the  minds  of  the  others  to  perform  unlawful  acts 
were  but  acts  which  he  carried  out  in  furtherance  of 
orders  received  from  superior  officers.  There  is  no 
evidence  that  the  defendant  was  ever  in  a  position 
whore  he  could,  even  if  he  so  desired,  enter  into  a 
conspiracy  to  wage  aggressive  war  with  any  hope  of  a 
successful  conclusion.  It  is  suggested  that  before  a 
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defendant  could  be  gullty~of  the  crime  of  conspiracy 
to  wage  aggressive  war  he  must  have  held  a  position 
of  power  of  such  magnitude  as  to  be  able  to  sway  the 
issues  and  give  orders  to  subordinates  In  furtherance 
of  his  conspiracy.  This  Is  not  true  In  the  cose  of 
the  defendant  DOHIHm.  It  Is  contended  that  with 
reference  to  counts  one  through  five  the  prosecution 
has  failed  to  produce  substantial  evidence  that  this 
I  defendant  engaged  In  a  common  plan  or  conspiracy  to 
j  wage  war# 

Counts  six  through  seventeen  purport  to  charge 
the  defendant  with  planning  and  preparing  a  war  of 
'  Aggression  and  a  war  In  violation  of  International 
^  law,  treaties, 'agreements  and  assurances.  The  pro- 
5  secutlon  has  produced  a  moss  of  testimony  in  the  form 
g  of  documentary  evidence  In  an  attempt  to  substantia 
,  these  charges,  among  which  has  been  various  treaties, 
g  agreements  and  assurances.  As  evidence,  the  contents 
„  of  such  documents  become  material  to  be  analyzed  in 
„  arriving  at  a  settleme'nt  of  the  issues  Involved,  and 

1,  as  interpretation  os  to  their  meanings,  their  scope  and 
«  their  limitations  is  necessary.  Standing  alone  they 

are  not  evidence  of  a  violation  of  International 
24  law,  and  while  they  are  necessary  to  the  determlna- 

2,  tlen  of  the  Issues  the  real  question  which  presents 
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itself,  after  the  terras  of  such  instruments  have 
•been  interpreted,  is  the  parole  and  additional 
documentary  evidence  which  explains  or  proves  the 
violation  of  the  terms  of  the  particular  instrument 
involved,  and  what  holds  true  of  counts  one  through 
six,  holds  true  in  this  instance. 


i  J 

I 


% 


M 


In  terms  which  can  lend  themselves  to  no 
tlon  except  that  the  framers  intended  that  if  they 
failed  to  prove  conspiracy  on  counts  one  to  six, 
that  they  could  do  so  by  pleading  and  proving  conspiracy 
in  a  new  and  novel  manner.  All  of  the  defendants 
are  Joined  in  these  counts,  and  if  they  together 
planned  and  prepared  a  war  of  aggression  in  defiance 
of  the  precedents  of  International  law  they  would  be 
rflpardless  of  any  contention  to  the 
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^  used  in  the  counts  under  discussion,  it  is  believed 

2  that  in  the  absence  of  proof  that  there  was  a  meeting 

of  the  mind  of  this  defendant  with  the  minds  of  other 

3 

4  alleged  co-conspirators  to  perform  an  unlawful  act,  that 

5  there  is  a  failure  of  proof  and  not  sufficient  evidence 

6  to  warrant  the  holding  of  this  defendant  for  further 

7  action  by  this  Tribunal.  It  is  contendeo  that  there 

8  is  a  failure  of  proof  on  this  point. 

9  Counts  eighteen  through  twenty-six  allege 

10  that  this  defendant,  together  with  other  defendants, 

11  initiated  wars  of  aggression  in  violation  of  Inter- 

12  national  law,  treaties,  agreements,  and  assurances. 

13  It  appears  that  those  counts,  although  they  allege 

14  in  substance  that  many  of  the  defondants  acted  in 

15  concert,  in  initiating  the  so-called  war  or  wars  of 

16  aggression  must  of  necessity  depend  upon  individual 

17  proof  with  reference  to  each  of  the  co-defendants 

18  named  in  any  particular  count.  ^Vlthout  going  into 

19  detail  it  is  contended  that  there  is  a  failure  of  proof 

20  on  all  such  counts  against  this  defendant. 

21  Counts  twenty-nine  through  thirty-six  allege 

22  that  this  defendant  in  concert  with  other  defendants, 
waged  wars  of  aggression  in  violation  of  international 

2"*  ;  law,  treaties,  agreements  and  assurances.  It  appears 
25  I  that  initiating  and  waging  aggressive  wars  is  as 
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closely  allied  as  is  conspiring  and  planning  wars 
of  aggression,  and  consequently  the  argument  thus  far 
advanced  with  reference  to  the  counts  alleging  Ini¬ 
tiation  of  wars  of  aggression  is  here  acopteo.  It 
becomes  a  matter  of  proof  as  to  each  individual  defen¬ 
dant.  With  reference  to  this  defendant  it  is  submitted 
that  there  is  no  proof  that  ho  waged  aggressive  war, 
unless  it  bo  contended  that  all  the  enlisted ,  non¬ 
commissioned  and  commissioned  officers  of  the  army 
and  navy  of  Japan  are  guilty.  It  is  not  believed 
that  any  such  contention  could  bo  serlcusly  entertained. 

Counts  thirty-seven  through  fifty-two  purport 

to  charge  the  defendants  named  therein  with  crimes 

% 

against'  peace,  conventional  war  crimes  and  crimes 
against  humanity,  contrary  to  all  the  paragraphs  of 
Article  5  of  the  Charter, 

The  defendant  lOHIHARA  is  named  in  counts 
thirty-seven  through  forty -four  and  in  counts  fifty-one 
and  fifty-two.  Counts  thirty-seven  and  thirty-eight 
allege,  in  substance,  a  conspiracy  to  commit  murder  t 
by  initiating  unlawful  hostilities.  Counts  thirty- 
nine  through  forty-three  allege  murder  as  a  result  of 
homicide  in  armed  combat. 

It  is  contended  that  the  so-called  crime  of 
conspiracy  to  commit  murder,  as  a  result  of  homicide 
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occurring  in  any  type  of  warfare,  la  a  new  and  unusual  | 
application  of  the  crime  of  conspiracy!  that  such  a 
crlno  is  not  one  of  common  knowledge  and  never  existed 
before  the  commencement  of  this  trial,  and  therefore  a 
court  or  tribunal  may  not  take  judicial  notice  thereof. 

If  It  is  a  crime,  it  becomes  a  question  of  fact  to  bo 
proved  by  the  evidence.  If  it  be  Contended  that  it  la 
a  crime  because  the  Charter  authorizing  this  Tribunal 
outlines  it  as  a  crime,  it  must  of  necessity  be  con¬ 
tended  that  it  became  a  crime  because  the  Supreme 
Commander  for  the  Allied  Powers  in  the  Pacific  so 
decreed# 

International  law  has  never  been  created  bv 
mandate  of  an  individual,  and  if  International  law  can 
be  created  in  any  such  manner  that  also  becomes  a 
matter  of  proof.  It  is  no  now  thing  to  prove  the 
existence  of  a  law  by  the  presentation  of  evidence. 

The  prosecution  has  wholly  failed  to  produce  evidence 
'  that  such  a  crime  in  truth  and  in  tact  exists,  or  is 
’  rocognlzod  in  International  law  or  to  go  further  that 
‘  international  law  may  be  created  in  the  manner  this 
*  alleged  law  is  purported  to  have  been  brought  into  being. 
’  The  same  argument  as  applied  to  those  two  counts  can 
'*  likewise  be  applied  to  counts  forty-two  through  forty- 
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Count  forty-four  alleges  a  plan  or  conspiracy 
to  procure  and  permit  the  murder  on  a  wholesale  scale 
of  prisoners  of  wnr  and  other  such  categories  of  per¬ 
sons.  The  defendant  DOHIHARA  is  named  in  this  count 
but  the  following  counts,  which  charge  murder  as  a 
culmination  of  the  conspiracy  alleged  in  count  forty- 
four,  GO  not  name  him.  It  is  contended  that  not  only 
is  there  no  substantial  ovidence  of  a  conspiracy  alleged 
on  the  port  of  this  defendant,  but  that  there  is  no 
evidence  of  his  participation  in  such  conspiracy,  if 
any  there  wns. 

Counts  fifty-one  and  fifty-two  allege  in 
substance  that  the  defendant  is  guilty  of  murder  as  a 
result  of  homicide  during  armed  conflict.  This  point 
has  been  previously  argued. 

Counts  fifty-throe  through  fifty-five  allege 
a  conspiracy  to  authorize  mlstroptment  of  prisoners  of 
war,  et  cetera,  and  are  referred  to  as  conventional 
war  crimes  in  the  Indictment.  As  to  whether  the  defen¬ 
dant  DOHIHARA  participated  in  such  conspiracy,  if  any 
there  was>  or  did  any  of  the  acts  cornplained  of  in  the 
other  remaining  counts  is  a  question  of  proof.  Wo  are 
unable  to  find  any  such  proof.  . 

In  presenting  this  argument  it ‘had  been  the 
intention  of  counsel  to  analyze  completely  the  entire 
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evldenco  produced  by  the  prosecution  against  the 
defendant  COHIHARA.  However,  in  deference  to  the  sug¬ 
gestion  of  the  President  that  arguments  in  support  of 
motions  of  this  type  were  expected  to  be  short,  such 
analyzation,  which  has  heretofore  been  prepared,  has 
been  deleted  from  this  argument;  but  the  defendant 
respectfully  requests  the  Tribunal  to  analyze  the  evi¬ 
dence  in  accordance  with  the  propositions  herein 
advanced. 

THE  PRESIDENT:  Commander  Harris. 

MR.  HARRIS:  This  Is  a  motion  of  the  defendant 
HASHIMOTO,  Klngoro,  to  dismiss. 

Now  cones  the  defendant  HASHIMOTO,  Klngoro, 
by  his  counsel,  and  moves  the  Court  to  dismiss  each  and 
every  one  of  the  counts  in  the  Indictment  against  him 
on  the  ground  that  the  prosecution  has  not  offered 
evidence  in  support  of  these  counts  sufficient  to 
warrant  a  conviction  of  tills  defendant. 

Accompanying  memorandum  In  support  of  motion 
of  defendant  HASHIMOTO,  Klngoro,  to  dismiss: 

An  examination  of  the  defendont's  career  as 
set  forth  in  exhibit  105  shows  that  throughout  the 
period  of  this  Indictment  the  defendant  was  either  an 
ordinary  civilian  without  any  off Icial. position,  or 
I  when  serving  as  an  army  officer  —  the  only  official 
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post  he  ever  occupied  -  such  position  was  never  of 
I  sufficient  importance  to  enable  him  to  participate 
either  in  the  planning  or  executing  of  the  conspiracy 
set  forth  in  Counts  1  to  5  Inclusive,  nor  in  the 
planning  and  preparation  for  a  war  of  aggression  as 

charged  in  Counts  6  to  17  inclusive. 

Although  Count  18  charges  the  defendant  with 

having  initiated  a  war  of  aggression  against  the 
Republic  of  China  on  or  about  18  September  1931 » 
this  time  the  defendant  was  not  in  China  but  was 
stationed  in  Japan  attached  to  the  Headquarters  of  the 
General  Staff,  Russian  Section.  The  evidence  oroduced 
.  with  the  intention  of  connecting  HASHIMOTO  with  the 
I  Mukden  Incident  is  insufficient  to  warrant  a  conviction 

‘  on  this  count, 

S  Count  19  likewise  charges  initiation  of  a  war 

1  of  aggression  against  the  Republic  of  China  on  or 

9  about  7  July  1937.  No  oviaenoe  has  been  adduced  to 
9  connect  the  defendant  with  such  a  ear  since  he  uas  at 
»  that  time  an  ordinary  civilian  without  any  official 
^  position, 

2  •  Counts  27  and  28  charge  the  defendant  with 
waging  a  war  of  aggression  against  the  Republic  of 
China.  No  evidence  has  been  produced  substantiating 

‘5  the  charge  set  forth  in  these  counts. 


Counts  29  to  3^^  and  34  charge  the  defendant 

% 

with  waging  a  war  of  aggression  against  various 
countries.  The  evidence  is  insufficient  to  warrant  a 
conviction,  since  after  Karch,  1939,  HASHIMOTO  was  a 
civilian  without  any  official  position  and  could  not 
have  participated  In  the  acts  of  which  he  is  accused. 

No  evidence  has  been  submitted  to  show  that 
the  defendant  participated  in  anv  manner  in  the  attacks 
on  Nanking,  Canton,  and  Hankow  or  in  any  conspiracy  to 
murder  as  set  forth  in  Counts  44  to  47  inclusive. 

In  Counts  53  to  55  inclusive,  the  defendant 
HASHIMOTO  is  charged  with  conventional  war  crimes  and 
crimes  against  humanity  in  the  case  of  the  Republic 
of  China.  The  evidence  is  insufficient  to  support  the 

charges  set  forth  in  these  counts. 

Exhibit  954-C,  dealing  with  the  "Ladybird" 
Incident  Is  insufficient  to  establish  the  fact  that 
the  firing  on  that  ship  was  other  than  a  mistake. 

■  The  prosecution  has  produced  evidence  to  show^ 
that  the  defendant  HASHIMOTO  was  a  member  of  certain 
societies,  such  as  the  SAKURAKAI,  the  SEKISEIKAI  and 
the  Imperial  Rule  Assistance  Association,  but  it  has 
failed  to  adduce  sufficient  evidence  to  show  that  the 
alms  or  activities  of  these  societies  and  of  the 


defendant  HASHIMOTO  were  concerned  with  any  matters 
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othor  thnn  those  of  a  purely  dotnostlc  nature  or  that 
such  alms  or  activities  were  oart  of  a  conspiracy  to 

commit  crimes  against  popce. 

Evidence  has  further  been  produced  with  the 

intention  of  proving  that  tho  defendant  HASHDIOTO  by 
virtue  of  his  authorship  of  certain  books  and  articles 
conspired  to  commit  crimes  against  peace,  but  beyond 
the  mere  fact  that  his  authorship  of  such  texts  has 
been  proven,  the  evidence  has  failed  to  show  that  those 
books  and  articles  were  other  than  expressions  of  tho 
personal  opinions  and  sentiments  of  the  defendant 
HASHlilOTO  on  certain  subjects,  made  in  an  unofficial 

\ 

capacity  and  totally  without  authority  or  influence 
to  produce  or  compel  cooperation;  nor  has  such  proof 
been  sufficient  to  warrant  a  conviction  on  the  eharge 
that  such  expressions  were  part  of  a  conspiracy  to 
commit  tho  crimes  charged. 

Dated  this  17th  day  of  January,  IW. 


16,317 


THE  PREMDBNTj  Captain  Lazarusi* 

MR.  LAZARUt**  Mr.  Presldpnt,  for  tho  sake  of 
brevity,  I  vflll  omit  roadlng  tho  formal  part. 

The  prosecution* 8  case  against  HATA,  fihunroku 
Is'  noteworthy  for  the  fact  that  'in  well  over  2,000 
exhibits  and  In  about  15,000  pages  of  court  record 
the  name  of  the  accused  HATA  has  appeared  but  very 
few  times,  and  even  then  never  In  connection  with  an 
Important  document  or  policy-directing  or  delineating 
speech,  pamphlet,  or  book,  nor'w  po7.1oy»maklng 
conference  or  moet*ng;  never  In  connection  with  any 
military  clique,  faction,  uprising,  demonstration 
or  movement;  never  In  connection  with  or  as  a  member 
of  any  political  faction,  assoclatlo'n,  political  • 
party,  research  Institute,  or  Jingoistic  group;  never 
In  connection  with  or  as  a  member  of  any  government 
position,  board,  department  or  bureau  which  made  any 
decision  for  the  planning,,  preparation  or  Initiating 
of  war  or  wars;  never  In  connection  with  any  depart¬ 
ment  of  the  government  when  a  war  broke  out,  and  most 
certainly  never  In  connection  with  any  board,  bureau 
or  department  that  at  any  time  had  any  control  of  or 
voice,  directly  or  Indirectly,  In  matters  pertaining 
to  Prisoners  of  War* 

*  We  shall  now  proceed  to  examine  the  counts 
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IE*  tho  Indictment  and  tho  position  of  the  accused  HATA 

ndrr  thorn*  •  I 

Counts  1-4,  inclusive,  charge  conspiracy 

o  control  various  areas  of  the  world,  and,  as  stated 

bovr  and  as  will  bo  shown  later,  the  accused  HATA, 

hunroku  has  not  boon  proved  by  any  evidence  to  have 

;akcn  part  In  such  conspiracy. 

Count  5  alleges  a  conspiracy  with  Germany 

ind  Italy.  The  best  evidence  that  th^  accused  HATA 
vas  not  involved  In  such  conspiracy  is  the  fact  that 
if ter  the  signing  of  the  Trl-Partlte  Pact  he,  HATA, 
was  not  among  those  shown  by  the  prosecution  to  have 
been  recommended  to  Hitler  by  the  German  ambassador 
to  Japan  to  receive  an  award  from  the  Gorman  Govern¬ 
ment  for  their  services  in  sponsoring  the  Trl-Partlte 

Pact. 

Counts  6  -  17,  Inclusive,  are  general  counts 
alleging  the  planning  and  preparing  of  war  against 
countries  named  therein.  At  no  time  was  It  ever 
shown, as  has  been  stated  above  and  .  as  will  be  shown 
later  In  th^  specific  counts  Involving  those  same 
countries,  that  the  accused  HATA  helped  plan  and  pre- 
parp  any  war  or  wars. 

-  Count  19  allcgos  tho  Initiation  of  a  war 
against  China,  on  tho  7th  of  July  1937.  Tho  cur^culunj 
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1  j  on  fche  one  occasion  when  the  name  HATA  was  read  Into 

2  the  transcript  by  the  Russian  prosecutor,  Colonel 

3  Ivanov  explained  to  this  Tribunal  that  it  was  not 

4  HATA,  v*-hunroku  who  was  involved,  but  the  other  HATA  — 

5  Hlkosaburo  HATA,  who  was  a  staff  officer  of  the  Kv/an- 
^  tung  ^-rmy.  It  may  safely  bo  said  that  if  It  has 

7  been  the  accused  HATA  who  was  meant  every  time  the 
®  name  HATA  appeared  in  these  statements  and  affidavits, 

9  those  said  parts  would  have  been  read  Into  the  trans- 
crlpt.  At  no  tine  during  this  phase  was  any  evidence 
Introduced  naming  the  accused  HATA,  ^hunroku. 

12  Count  26  alleges  Initiation  of  a  war  against 

the  I*ongolian  Peoples’  Republic.  Again,  as  stated  In 
answer  to  Count  25,  no  evidence  was  adduced  naming 
the  accused  HATA, 

16  Count  27  alleges  all  the  accused  waged  a  war 

against  China  between  1931~194^5»  respectfully 

submitted  on  behalf  of  the ‘accused  HATA  that  never 
anywhero  In  all  history  has  It  over  been  even  suggested 
^  that  the  profession  of  arms  is  criminal,  and  as  a  life- 
long  soldier  and  an  officer  In  the  Japanese  Armv,  the 
accused  HATA  had  absolutely  no  alternative  other 
than  to  obey  his  country’s  call  and  to  follow  im- 
pllcltlv  the  orders  of  his  superiors,  once  war  broke 
out.  As  has  been  shown  previously,  the  accused  HATA 


had  nothing  whatsoovor  to  do  with  the  outbreak  of  tho 
China  V7ar  and  tho  evldonco  shows  that  ho  landed  in 
China  for  the  first  time  in  late  February  of  1938. 
lfo«rr  more  than  in  this  instance  had  the  words  of  the 

I  -at  American  patriot  and  fighter  Commodore  Stephen 
3atur  seemed  more  appropriate  to  explain  the  posi- 
3n  of  a  soldier*  "fur  country!  In  her  intercourse 
bh  foreign  nations  may  she  always  be  in  the  right; 

t 'our  country,  right  or  wrong!" 

Count  28  alleges  that  all  the  accused  between 
July  1937  and  2  September  waged  -'-ar  against 

Ina.  The  same  nay  be  said  here  as  in  Count  27. 

Count  29  -  32,  inclusive,  and  Count  34  allege 
1  the  defendants  waged  war  against  the  lAilted  states, 
e  Common’.7ealth  of  Philippines,  the  British  Common- 
alth  of  Nations,  the  Kingdom  of  the  Netherlands, 
d  th^  Kingdom  of  Thailand  betv/een  7  December  1941 
d  2  September  194?.  At  no  time  did  the  accused 
TA  appear  in  any  field  of  battle  except  in  China, 
d  never  between  the  dates  stated  did  he  hold  any 
sltlon  from  which  it  could  be  said  he  waged  war 
alnst  any  of  these  named  countries.  Nor  has  any 
idence  been  introduced  that  he  did  so.  Indeed, 
lunts  20,  21,  22,  and  24  do  not  allege  that  ho 
iltlatcd  a  war  against  the  first  three  and  the  last 
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of  these  named  countries. 

Count  35  alleges  the  same  defendants  as  in 

Count  25,  including  HATA,  waged  war  against  U.b.b.R. 
in  the  summer  of  19?8,  and  Count  36  alleges  that  the 
same  defendants  as  in  Count  26,  again  including  HATA, 
waged  war  against  the  Mongolian  Peoples*  Republic 
and  the  U.b.P.R.  *n  the  summer  of  1939.  The  same 
answers  given  in  Counts  25  -  26  may  bo  given  hore 
NO  EVIDENCE, 

Count  44  charges  all  djfendants  with  conspir¬ 
acy  to  murder  Prisoners  of  War.  At  no  time  has  any 
evidence  boon  introduced  to  show  that  the  accused 
HATA  participated  in  any  such  conspiracy,  was  a  member 
of  any  gov-rnmont  department,  bureau,  or  office  that 
at  any  time  made  any  decision  or  bad  anything  to  do 
with  reference  to  Prisoners  of  War,  either  directly 

or  indirectly. 

.  Count  45  alleges  the  attack  on  the  city  of 
Nanking  and  the  slaughter  of  inhabitants.  The  evi¬ 
dence  shows  that  the  city  of  Nanking  fell  on  13 
December  1937  and  that  the  accused  HATA  arrived  in 
China  for  the  first  time  in  late  February  1938  to 
‘  assume  command  of  the  Central  China  Army,  by  which 
^  time  all  evidence  shows  tho  city  was  again  quiet  and 
^  under  no  circumstances  can  HATA  be  charged  with 
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city  was  in  tho  area  of  commana  of  ^ouT;n  i^nina  army, 
and  no  pvidnnce  v/hatsoevcr  was  introduced  to  show 
that  the  accused  HATA  was  in  any  wise  connected  with 
the  operation  against  Canton.  Exhibit  106  verifies 
that  HATA  was  at  this  time  in  command  only  of  Central 
China  Array, 

Counts  47,  48,  49  and  50.  No  evidence  what- 
introduced  to  show  that  the  accused  HATA 
wise  responsible  for  the  allegations  con¬ 
tained  in  th'^se  counts. 

Counts  51  and  52  allege  attacks  on  Mongolia 
and  the  U..s..'*.R.  and  the  murdor  of  citizens  of  those 
countries.  A1  already  pointed  out  in  answer  to  counts 
25,  26,  35  and  36,  no  evidence  whatsoever  was  intro¬ 
duced  during  Russian  phase  naming  the  accused  HATA, 


soever  was 


No  evidence  whatsoever 
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was  introduced  that  boU-oen  7  Docombor  1941  and  2 
Peptomber  194?  the  accused  HATA  at  any  time  par¬ 
ticipated  as  leader,  organizer,  instigator  or  accom¬ 
plice  in  a  conspiracy  to  order  or  authorize  breaches 
of  the  Laws  and  Customs  of  War  against  Prisoners  of 
I  War,  '^t  no  time  has  it  been  shown  that  the  accused 
HATA  held  any  position  in  the  government  or  in  any 
department  or  bureau  in  which  he  could  have  partici¬ 
pated  in  such  conspiracy.  Exhibit  106  reveals  that 
from  March  1941  -  November  1944  the  accused  HATA 
was  in  China,  and  on  his  return  to  Japan  held  no 
government  position,  was  a  member  of  no  bureau, 
attended  no  conferences  of  any  nature  whatsoever,  nor 
was  he  at  any  time  in  the  period  stated  in  these 
counts  is  any  wav  connected  with  any  department  having 
anything  to  do,  directly  or  indirectly,  with  Prisoners 
of  War,  and  the  best  evidence  on  this  point  is  that 
Mr.  Justice  Manafleld  in  his  opening  address  on  this 
phase  did  not  name  the  accused  HATA  as  one  of  the 

I  accused  liable  under  these  counts. 

We  com'"  to  the  positions  held  by  the  accused 

,  HATA  during  the  critical  years.  He  was  Inspector 
^  General  of  Military  Education,  member  of  the  fupreme 
War  Council,  War  Minister,  ^Ide-de-Camp  to  the 
Emperor,  and  member  of  Board  of  Marshals  and  Admir- 
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qIs.  What  are  tho  powrrs  of  those  positions?  Wo 
tako  tho  stnt-..’monts  of  Brigadier  Nolan  and  Mr. 

Horwltz  made  In  the  opening  phase  v/hon  they  ex¬ 
plained  to  thr'  Tribunal  the  functions  of  tho  various 
govornraont  divisions. 

BOARD  OF  FIELD  MAR^HAL^^  AND  ADMIRALf.  On 
Pago  672  of  the  transcript  Hr.  Horwltz  says:  "This 
Board  was  originally  created  In  1898  and  Its  nombor- 
shlp  Is  limited  to  field  marshals  and  fleet  admirals. 
Theoretically,  this  body  Is  supposed  to  be  the  high¬ 
est  advisory  body  to  tho  Throne  on  Army  and  Nayy 
matters,  but  It  Is  In  fact  purely  an  honorary  body 
with  little  or  no  power.”  No  evidence  was  over 
Introduced  to  show  the  contrary,  nor  even  to  prove 
that  this  Board  ever  held  a  mooting. 

tiUPREIE  V/AR  COUNCIL.  On  the  same  page  Hr. 
Horwltz  tells  us:  "Its  function  Is  to  advise  on  all 
military  and  naval  policy  generally  and  to  coordinate 
all  administrative  and  tactical  organizations.  It 
plays  no  part  with  respect  to  tactics  and  strategy,” 
No  evidence  was  Introduced  to  show  that  this  body 
ever  made  any  decisions  or  that  It  even  ever  hold  a 
meeting. 

CHIEF  AIDE-de-CAMP  TO  THE  EMPEROR.  Mr. 


25  Horwltz  tolls  us,  page  674:  "While  this  officer,  a 


full  general,  has  no  oonnoctlon  with  Huprems  Comand, 
he  has  full  access  to  It.  All  military  memorials 
and  requests  for  audiences  with  the  Throne  are  sub¬ 
mitted  through  him  and  all  Imperial  orders  for  army 
and  navy  are  transmitted  by  him."  Purely  an  honorary 
position  and  again,  no  eyldence  was  ever  Introduced 
to  show  othorv?lso, 

WAR  MINIfcTER  AND  IKtPECTOR  GENERAL:  Brigadier 
Nolan  tells  us,  In  his  explanation  of  those  position, 
nage  589  of  the  transcript:  “Briefly,  one  might  say 
that  the  Minister  of  War  administers,  the  Inspector 
General  trains,  and  the  Chief  of  ftaff  employs  the 
army,  both  In  maneuvers  and  In  battle*”  General 
HATA  was  never  a  member  of  Imperial  Headquarters  or 
General  t^taff* 

It  can  thus  be  seen,  from  the  prosecution’s 
own  words,  the  accused  HATA  never  held  any  position 
that  had  policy-making  powers  or  which  allowed  him 
to  help  formulate  policy  or  to  make  decisions,  from 
which  It  might  be  Inferred  ho  conspired  to  wage, 
that  he  Initiated,  or  that  h--  did  wage  war  or  wars. 

HATA  was  War  Minister  In  the  conservative 
ABE  and  YONAI  Cabinets.  The  evidence  showed  YONAI 
and  his  Foreign  Minister  ARITA  fought  the  Trl-Partlte 


Introduced  to 


show  HATA  hold 


I 
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Pact.  No  evidence  was 
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contrary  convictions#  Mr.  Tav'^nnor  in  his  opening 
of  that  phaso  stated  (5860-5866  of  transcript): 

"After  several  attempts  to  bring  about  the  downfall 
of  the  YONAI  Cabinet  had  proved  unsuccessful,  the 
military  resorted  to  the  device  of  having  the  War 
Minister  resign.  General  HATA  tendered  his  resig¬ 
nation  to  Premier  YONAI  l6  July  19^0."  No  evidence 
exists  to  show  HATA  was  one  of  the  military  who 
wanted  the  downfall  of  the  YONAI  Cabinet.  That  HATA 
haC  to  resign  and  thus  cause  the  downfall  of  the 
YONAI  Cabinet  and  that  he  could  not  insist  on  stay¬ 
ing  in  office  and  save  the  conservative  YONAI  Cabinet 
then  fighting  the  Tri-Partlte  Pact  is  proven  from  the 
opening  address  of  Mr.  Horwltz,  page  666  of  the 
transcript.  There,  explaining  the  powers  of  the  high 
command  in  matters  of  such  a  situation  as  this,  he 
says  (line  17):  "Hocond,  by  compelling  the  war  or 
navy  ministers,  subject  to  the  orders  of  the  high 
command  because  of  their  active  service  status,  to 
resign,  either  the  armv  or  the  navy  could  bring  about 
the  resignation  of  the  Cabinet."  '/Then  later  that 
day,  16  July  1940,  HATA  notified  YONAI  no  one  else 
could  be  found  to  fill  the  post  of  War  Minister, 
thus  precluding  the  formation  of  a  new  YONAI  Cabinet, 
or  the  continuation  of  the  old  one,  the  explanation 
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for  this  situation  Is  again  found  ^''Ith  Prosecutor 
Horwltz'  address  (sarao  page).  He  points  out  that  by- 
refusing  to  na"ie  a  War  Minister,  the  high  command 
could  prevent  the  formation  of  a  cabinet.  And  who 
had  the  power  to  name  the  new  War  Minister?  The 
same  people  who  had  Just  forced  HATA  to  resign  as 

War  Minister. 

If  It  were  true  that  HATA  had  wanted  the 
downfall  of  the  YONAI  Cabinet,  such  evidence  could 
have  been  supplied  by  the  prosecution  by  the  pro¬ 
duction  of  YONAI  and  ARITA  in  courr.  They  both  live 
in  Tokyo  today.  Further  evidence  that  KATA  was  not 
a  part  of  that  group  stems  from  the  fact  that  he  was 
not  a  member  of  the  KONOYE  Cabinet  which  succeeded 
the  YONAI  Cabinet  and  In  fact  never  held  e  cabinet 
minister's  post  •'gain.  These  facts  are  mentioned 
here  In  order  to  stress  that  at  no  time  can  it  be 
said  HATa  conspired  wUh  anyone  or  oven  belonged  to 
the  group  the  prosecution  alleges  Is  guilty  of  con 

splracy. 

In  conclusion,  it  is  respectfully  submitted 
that  no  evidence  of  any  nature  whatsoever  has  been 
•  adduced  to  show  that  the  accused  HA'^A  at  any  time 
conspired  or  planned  or  initiated  any  war  against  any 
country,  as  has  been  pointed  out  in  answering  the 


/ 


,p«lflo  counts.  In  the  case  of  the  Russian  counts 
he  has  bean  named  bv  nlst.iRc,  or  confused  with  General 
Hlkosaburo  HMA.  It  's  a  singular  fact  that  at  the 
tines  «hen  It  Is  alleged  by  the  prosecution  that  mars 
wero  being  planned  or  Initiated,  the  accused  HATA  uas 
not  in  any  pesltlon  of  authority  so  that  It  could  be 
said  that  he  participated  In’ their  planning  or  In 
their  initiation.  It  Is  finally  pointed  out  to  the 
Tribunal  that  Counts  18,  20,  21,  22,  .'S  and  24,  shlch 

TOOTS  apalTi.-i;  pespective 
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AFTERNOON  SESSION 


The  Tribunal  met,  pursuant  to  recesa,  3^1330. 

MARSHAL  OF  THE  COURT:  ' The- International  ’ 
Mili'tary  Tribunal  for  the  Far  East  is  now  resumed. 

THE  PRESIDENT:  Colonel  Warren. 

MR.  WARREN:  If  the  Tribunal  please,  thus 
far  I  have  not  appeared  on  record  as  counsel  for 
Baron  HIRANUiSA'.  He  was  formerly  represented  by 
Captain  Kleiman  who  returned  to  the  United  States 
because  of  ill  health,  and  it  now  appears  that  he 
will  not  ret  am,  that  is,  insofar  as  we  can  determine. 
I,  therefore,  ask  —  I  have  consented,  ravl'er,  with 
the  approval  of  the  Tribunal,  to  act  as  American 
covinsel  for  the  defendant  HIRANUMA. 

* 

THE  PRESIDENT:  You  have  the  Tribunal's 

approval.  Colonel  Warren. 

I®.  WARREN;  Thank  you,  sir. 

Now,  if  the  Tribunal  please,  we  have  pre¬ 
pared  and  I  served  last  Friday  a  typewritten  copy 
of  the  motion,  on  behalf  of  Baron  HIRANUMA,  on  the 
prosecution.  Unfortunately,  in  the  mechanical  prepa¬ 
ration  of  the  motion  ahd  argument  for  presentation 
to  the  Tribunal  there  were  some  errors  which  had  to 
be  corrected,  and  they  have  been  corrected  this 
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morning}  but  the  motion  is  not  in  form  to  bring 
to  the  Tribunal.  I,  therefore,  request  that  Baron 
HIRANUMA's  name  be  passed  to  the  end  of  the  list 
and  defense  counsel  who  are  concerned  have  agreed 
if  the  Tribunal  will  agree  to  that. 

THE  PRESIDENT:  We  are  reluctant  to  change 
the  order,  Colonel  Warren.  Are  the  alterations 


extensive? 


WR.  V/ARREN:  No,  sir, 

THE  PRESIDENT:  You  might  note  them  as 


you  go  along. 

MR.  WARREN:  All  right,  sir. 

THE  PRESIDENT:  We  will  take  the  accused 

HIRANULIA's  motion  now. 

THE  MONITOR:  Mr*  Warren,  the  revised  copy 
of  Japanese,  is  it  correct  in  the  Japanese  copy,  sir? 
MR.  WARREN:  That  is  correct. 

I 

THE  MONITOR:  Thank  you,  sir, 

MR.  WARREN:  May  I  have  just  about  thirty 

seconds,  your  Honor? 

THE  PRESIDENT:  Yes. 

MR.  WARREN:  For  the  sake  of  brevity,  the 
counts  in  the  Indictment  concerning  this  defendant 
will,  for  the  most  part,  be  referred  to  in  the  group 
within  which  they  naturally  fall  and  will  be  argued 
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ii;  such  manner  rather  than  individually.  Counts 
one  to  five  are  general  counts  alleging  conspiracy 
between  this  defendant  and  others  between  January  1, 

1928,  and  September  2,  1945.  The  prosecution  has 
intrbduced  as  exhibit  107  the  personnel  record  of 
this  defendant  which  discloses  that  he  held  the 
post  of  Vice  President  and  President  of  the  Privy 
Council,  Prime  Minister  and  Cabinet  Minister  during 
such  time  and  that  he  also  was  in  retirement,  holding 
no  public  office,  from  August  30,  1939,  until 
December  20,  1940;  from  October  l8,  1941  to  August  28, 
1942;  and  from  ^ctober  l4,  1942  until  April  9,  1945. 

It  is  submitted  that  a  'jerusal  of  the  evidence 
adduced  against  this  defendant  will  fail  to  disclose 
that  this  defendant  participated  in  the  alleged 
conspiracy.  The  evidence  wholly  fails  to  disclose 
that  he  did  at  any  time  use  his  official  positions 
;  as  a  means  of  fostering  such  alleged  conspiracy  and 

>  certainly  there  is  no  single  word  of  testimony  in 

>  the  record  to  show  that  he  participated  in  or  was  in 
^  any  way  connected  with  it  during  his  periods  of 

2  retirement  from  public  life. 

Counts  six  to  seventeen  relate  to  the  planning 

<  and  preparation  of  a  war  of  aggression.  The  arguments 
5  which  apply  to  counts  one  through  five  likewise  apply 


to  these  <jo«»4s  and  the  9c.me  evidence  relied  upon 
in  an  attempt  to  prove  such  counts  is  apparently 
relied  upon  to  prove  these.  There  is  no  need  for 
further  enlargement  and  the  argument  advanced  with 
’’fcference  to  counts  one  to  five  is  here  adopted. 

Counts  eighteen  to  twenty-six  charge  the 
initiation  and  waging  of  wars  of  aggression  against 
various  .lo'.mtries  specified  in  the  several  counts. 
Although  the  accused  is  named  in  each  of  these 
counts  the  evidence  will  disflLose  that  the  only 
event  which  occurred  while  he  was  Prime  Minister 
is  the  event  which  is  alleged  in  count  t'.;enty-six. 

All  other  events  occurred  at  a  time  when  he  was 
either  a  member  of  the  Privy  Council  or  in  retirement. 
The  evidence  fails  to  disclose  that  the  Prime 
Minis  ter  had  anything  to  do  v/ith  the  outbreak  of 
the  alleged  war  of  aggression  as  set  forth  in  count 
twenty-six  and  it  is  submitted  that  there  is  a  failure 
of  proof  on  this  point.  At  the  time  of  the  alleged 
initiation  of  wars  of  aggression  against  the  Republic 
'  of  China,  as  set  forth  in  counts  eighteen  and  nine¬ 
teen,  and  against  the  Union  of  Soviet  Socialist 

•  Republics,  as  set  forth  in  count  twenty-five,  the 

^  defendant  was,  according  to  the  testimony,  a  member 

*  of  the  Privy  Council.  There  is  no  evidence  to  show 
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that  this  defendant  or  the  members  of  the  Privy 
Council,  during  his  tenure  of  office,  initiated  or 
had  the  authority  to  initiate  any  such  wars  of 
aggression.  With  reference  to  the  alleged  wars  of 
aggression  against  the  United  States  of  America, 
the  Commonwealth  of  the  Philippines,  British  Common¬ 
wealth  of  Nations,  the  Republic  of  France,  and  the 
Kingdom  of  Thailand  as  set  forth  in  counts  twenty 
through  twenty- four,  the  evidence  shows  that  this 
defendant  was  in  retirement  and  held  no  public 
office  on  the  date  of  December  7,  194^1 »  at  which 
tim^  the  alleged  wars  of  aggression  are  supposed 
to  have  been  commenced.  It  is  contended  that  the 
evidence  is  entirely  insufficient  on  any  of  the 
counts  eighteen  through  twenty-six  to  warrant  a 
conviction. 

Counts  twenty-seven  through  thirty-six 
allege  the  waging  of  a  Wc.r  of  aggression  against 
the  various  countries  specified  in  such  counts.  The 
.evidence  does  disclose  that  at  the  time  of  the  alleged 
waging  of  a  war  of  aggression  against  the  Union  of 
Soviet  Socialist  Republics  as  set  forth  in  count 
^  thirty-six  that  this  accused  held  the  post  of  Prime 
Minister.  It  is  contended  that  this  fact  alone  is 
not  sufficient,  without  additional  evidence,  to  warrant 
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a  conviction  of  the  accused  and  a  search  of  the 
record  fails  to  disclose  that  this  defendant  ever 
was  responsible  for  the  waging  of  any  such  war  of 
aggression.  During  the  period  of  time  covered  by 
counts  twenty-seven  and  t^venty-eight  alleging  the 
waging  of  aggressive  war  against  the  Republic  of 
China  the  evidence  discloses  that  the  defendant 
held  the  post  of  Prime  Minister  for  a  period  of 
approximately  eight  months  from  January  5,  1939 
to  August  30,  1939,  and  later,  on  two  separate 
occasions,  was  appointed  a  Cabinet  Minister  and 
held  sixch  post  for  approximately  ten  months  alto¬ 
gether  from  December  21,  19^0  to  October  l8,  19^1 • 

The  evidence  also  discloses  that  he  was  dispatched 
to  China  as  a  Special  Envoy  of  good  will  for  about 

seven  weeks  during  the  year  1942. 

There  is  a  correction  there,  sir.  That 

reads  on  your  copy  ”1941". 

During  the  rest  of  tho  time,  covered  by 

the  two  counts  twenty-seven  and  twenty-eight,  he 
was  either  in  the  Privy  Coxincll  or  in  retirement. 

It  is  contended  that  the^’e  is  a  failure  of  proof, 
presented  by  the  prosecution  to  show  that  this 
'  accused  was  personally  responsible  for  waging  a  war 
'  of  aggression  against  the  Republic  of  China.  During 


16,337  . 


the  period  of  time  embraced  by  count  thirty-five, 
which  alleges  a  war  of  aggression  against  the 
Union  of  Soviet  Socialist  Republics,  the  evidence 
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shows  that  the  defendant  was  a  member  of  the 
Privy  Council  but  wholly  falls  to  show  that  there 
was  anv  connection  between  the  defendant  or  Privy 
Council  with  any  alleged  hostilities  against  such 
nation.  During  the  period  of  time  from  December  7, 
1941  through  September  2,  19^5  *-  there  should 
be  inserted  here,  your  Honor,  "embraced  by  counts 
twenty-nine  through  thirty-four,"  --  the  accused 
held  no  public  office,  except  as  previously  stated, 
he  did  hold  the  post  of  Special  Envoy  of  good  will 
to  China  in  1942  and  was  appointed  to  the  President 
of  the  Privy  Council  for  the  second  time  on  April  9, 
1945,  It  is  contended  that  the  evidence  adduced 
against  this  accused  with  reference  to  iJhese  counts 
is  entirely  insufficient  to  warrant  ^  conviction. 

Counts  thirty-seven  to  fifty-two  allege 
murder.  We  most  strongly  urge  that  there  is  no 
evidence  to  connect  this  defendant  with  any  responsi¬ 
bility  in  connection  with  these  alleged  offences.  It 
is  .-significant  that  the  accused  is  not  charged  in 

counts  forty-eight  through  fifty. 

Counts  thirty-five  to  fifty-five  —  that 


should  he  changed,  if  the  TriDunax 

“Counts  fifty-three  to  fifty-fivo, 

conventional  war  crimes  and  cr: 

This  accused  is  named  in  these 

as  they  relate  to  the  Republic 

argument  that  has  been  advance 

counts  thirty- seven  to  fifty-t 

apply  to  these  charges  and  nee 

« 

upon. 

In  conclusion,  it  is 
is  not  sufficient 
even  under  the  leeway 
conviction *of  this  accused, 
fully  submit  that  all  charges 
in  the  Interests  of  justice, 

THE  PRESIDENT:  Ur. 


vldence,  of  a  suDSTiantiui 

given  this  Tribunal,  to  war. 

I 

and  therefore  respect 
against  him  ought, 
be  dismissed. 

Smith. 
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I  MR.  SMITH;.  If  the  Court  please,  we  now  come 

to  the  defendant  HIROTA,  Kokl,  and  I  move  this 
Honorabl«  Tribunal  to  dismiss  each  and  every  count 
in  the  indictment  against  that  defendant,  being 
counts  1-17,  19-25,  27-35,  37-47,  and  52-55,  for 
the  reason  that  there  has  been  a  total  failure  on 
the  part  of  the  prosecution  to  offer  any  substantial 
evidence  to  support  any  of  the  foregoing  counts 

against  said  defendant.. 

GROUNDS  IN  SUPPORT  OF  TH®  FOREGOING  MOTION 

AND  ARGUMENT. 

‘As  American  ceunsel,  I  have  the  honor  to 
present  on  behalf  of  the  Honorable  Koki  HIROTA  a 
motion  to  dismiss  each  and  every  of  the  counts  of 
the  indictment  affecting  Mr.  HIROTA.  There  has 
been  a  palpable  failure  on  the  part  of  the 
prosecution  to  Introduce  a  scintilla  of  elvence 
to  sustain  any  of  the  wide,  sweeping  allegations 
contained  against  him  in  any  count  of  the  indictment. 
A  mere  reflection  on  the  part  of  ^e  Tribunal  will 
disclose  at  once  the  gross  miscalculation  on  the 
part  of  the  prosecution  in  Joining  Mr.  HIROTA  in  the 
instant  indictment.  The  prosecution  has  not  produced 
one  Jot  of  evidence  to  show  that  Mr.  HIROTA  either 
individually  or  in  concert  with  any  other  defendant 
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then  a  closed  book-,  and  Japan  had  already  withdrawn 
from  the  League  of  Nations.  In  this  situation  Ur. 
HIROTA  found  Japan  virtually  Isolated  in  the  family 
of  nations  and  he  earnestly  set  about,,  as  Is  shown 
by  many  pieces  of  prosecution  evidence,  to  bring 
Japan  into  good  relations  with  the  nations  of  the 
world,  especially  China,  Britain  and  the  United 
States,  and  to  promote  better  feeling  and  under¬ 
standing  in  every  direction.  Witness,  for  example, 
the  evidence  Introduced  by  the  prosecution  which 
shows  that  Ur.  HIROTA  sent  a  message  to  Secretary 
Hull  on  February  21,  1934-,  saying  that  no  issue 
existed  between  the  United  States  and  Japan  which 
was  "fundamentally  incapable  of  amicable  solution," 
and  that  Japan  had  no  intention  whatever  of  making 
trouble  with  any  other  power;  and  the  cordial  reply 
of  Secretary  Hull  of  March  3,  193^,  to  the  open  hand 
of  friendship  and  good  will  extended  by  Ur.  HIROTA. 

The  SAITO  Cabinet  was  succeeded  on  July  8, 
1934,  by  the  OKADA  Cabinet  in  which  Ur.  HIROTA 
continued  as  Foreign  Minister  until  March  8,  1936. 
Peace  existed  in  the  Far  East  during  all  of  Mr. 
HIROTA' S  service  as  Foreign  Minister  in  both  the 
SAITO  and  OKADA  Cabinets.  The  prosecution. has 
totally  failed  to  prove  any  act  or  omission  on  the 
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In  the  dock  or  In  combination  with  that  bewildering 
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category  of  persons  described  as  "divers  unknown 
persons"  ever  made  any  plan,  or  common  plan  or  con¬ 
spiracy,  to  do  any  of  the  things  so  extravagantly  , 
charged  In  the  Indictment  against  him  In  the  desig¬ 
nated  counts. 

In  order  to  clarify  the  points  and  argument 
It  Is  well  to  recall  the  offices  held  by  Mr.  HIROTA 
and  the  times  In  which  he  lived  and  conducted  his 
official  actions.  After  serving  for  four  years 
as  Minister  to  the  Netherlands  and  as  a  well-liked 
Ambassador  to  the  Soviet  Union,  he  returned  to  Japan 
In  1932  and  was  placed  on  the  retired  list  and  pen¬ 
sion  as  a  career  service  diplomat  of  Japan.  He 
has  never  been  a  member  of  the  armed  forces.  On 
September  14,  1933*  he  was  appointed  to  his  first 
high  office  In  the  home  government,  having  been 
appointed  Foreign  Minister  In  the  SAITO  Cabinet, 
which  continued  until  July  7»  1934,  when  the  SAITO 
Cabinet  resigned.  At  the  time  of  the  appointment  of 
Mr.  HIROTA  as  Foreign  Minister  in  September  1933) 
the  Manchurian  Incident  was  then  two  years  old, 
Ma&churla  had  already  declared  her  Independence  and 
had  been  recognized  as  a  separate  and  Independent 
State  by  Japan;  the  Shanghai  Incident  Of  1932  was 
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then  a  closed  book;  and  Japan  had  already  withdrawn 
from  the  League  of  Nations.  In  this  situation  Mr. 
HIROTA  found  Japan  virtually  Isolated  In  the  family 
of  nations  and  he  earnestly  set  about, ^  as  Is  shown 
by  many  pieces  of  prosecution  evidence,  to  bring 
Japan  Into  good  relations  with  the  nations  of  the 
world,  especially  China,  Britain  and  the  United 
States,  and  to  promote  better  feeling  and  under¬ 
standing  In  every  direction.  Witness,  for  exan?)le, 
the  evidence  Introduced  by  the  prosecution  which 
shows  that  Mr.  HIROTA  sent  a  message  to  Secretary 
Hull  on  February  21,  1934,  saying  that  no  Issue 
existed  between  the  United  States  and  Japan  which 
was  "fundamentally  Incapable  of  amicable  solution," 
and  that  Japan  had  no  Intention  whatever  of  making 
trouble  with  any  other  power;  and  the  cordial  reply 
of  Secretary  Hull  of  March  3,  1934,  to  the  open  hand 
of  friendship  and  good  will  extended  by  Mr.  HIROTA, 
The  SAITO  Cabinet  was  succeeded  on  July  8, 
1934,  by  the  OKADA  Cabinet  In  which  Mr.  HIROTA 
continued  as  Foreign  Minister  until  March  8,  1936. 
Peace  existed  In  the  Far  East  during  all  of  Mr. 
HIROTA' S  service  as  Foreign  Minister  In  both  the 
SAITO  and  OKADA  Cabinets.  The  prosecution  has 
totally  failed  to  prove  any  act  or  omission  on  the 
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part  of  Mr.  HIROTA  or  the  SAITO  or  OKADA  Cabinets 
as  a  whole  falling  within  the  Issues  made  by  the 
Indictment  In  this  case.  The  court  will  vividly 
recall  that  Mr.  OKADA,  former  Prime  Minister  of 
Japan,  was  called  to  the  stand  as  a  prosecution 
witness  and  testified  under  questioning  by  the  prose¬ 
cutors  that  when  he  came  to  office  the  Manchurian 
Incident  was  an  accomplished  fact  and  It  was  too  , 

late  to  set  back  the  hands  of  the  clock;  and  that 

1 

his  Cabinet  recognized  Henry  Pu  Y1  as  Emperor  hav-  . 

I 

Ing  In  mind  the  sole  consideration  of  “the  happiness 

of  the  people"  In  Manchoukuo.,  Here  the  Tribunal 

will  recall  that  Manchoukuo  declared  her  Independ- 

« 

ence  on  March  1,  1932,  during  the  previous  INUKAI 
Cabinet  (December  13,  1932  -  May  25,  1932)  and  that 
Manchoukuo  had  be'en  formally  recognized  as  an  Inde¬ 
pendent  State  during  the  INUKAI  Cabinet  tenture; 
also  that  Pu  Y1  had  been  recognized  as  Emperor  dur¬ 
ing  March  1934  during  the  te*ure  of  the  SAITO  Cab¬ 
inet  but  some  five  months,  before  Mr.  HIROTA  became 
Foreign  Minister  In  the  SAITO  Cabinet.  The 
prosecution  has  failed  to  offer  a  scintilla  of  evi¬ 
dence  to  show  that  Mr.  HIROTA  conspired  with  any 
member  of  the  SAITO  or  OKADA  Cabinets  or  any  member 
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of  the  Privy  Council  or  ever  approved  the  maneuvers 
in  Manchuria,,  the  oiitcome  of  which  was  presented  to 
him  some  two  years  later  as  an  accomplished  fact. 
Surely  the  Tribunal  will  appreciate  that  after  a 
long  lapse  of  time  even  old  sores  must  be  dealt  with 

reason  and  common  sense. 

The  OKADA  Cabinet  resigned  on  March  8,  1936. 
Between  February  26-29,  1936,  the  City  of  Tokyo  had 
been  thrown  into  a  state  of  terror  by  the  action 
on  the  part  of  more  than  1400  young  officers  and 
men  ®f  the  army  who  conducted  a  series  of  assassina¬ 
tions,  ostensibly  for  the  purpose  of  ridding  the 
Government  of  so-called  old  timers  whom  they  con¬ 
sidered  stood  in  the  way  of  ends  sought  by  some  of 
the  younger  men  in  the  army.  The  Tribunal  will 
remember  the  testimony  of  Mr.  OKADA  with  respect 
to  the  attempt  against  his  life  and  the  fact  that  a 
secretary  was  assassinated  in  his  place  by  mistake. 
The  court  will  also  recall  that  Tokyo  was  in  a  stage 
of  siege  and  martial  law  for  a  number  of  days 
immediately  after  February  26,  1936,  and  that  by 
reason  of  the  conditions  and  disorders  at  that  time 
Mr.  OKADA  and  his  entire  Cabinet  resigned.  In 
that  strange  and  Incredible  day  Mr.  HIROTA  was 
summoned  by  His  Majesty,  the  Emperor  and  ordered  to 
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1  form  a  aew  Cabinet  which  he  did  after  r;  delay  of 

2  five  days.  The  HIROTA  Cabinet  held  office  from 

3  March  9,  1936,  to  February  1,  1937 »  which  later 

4  date  Mr.  HIROTA  and  his  entire  Cabinet  voluntarily 

5  resigned.  For  less  than  a  month  Mr.  HIROTA  held 

6  the  office  of  Foreign  minister  concurrently  with 

7  that  of  Prime  Minister  and  In  April  1936  Mr.  /iRITii 

8  took  over  as  Foreign  Minister.  The  Tribunal  will 

9  realize  that  It  Is  plain  as  dry  that  the  Emperor 

10  summoned  Mr.  HIROIi.  to  occupy  the  high  office  of 

11  Prime  Minister  of  Japan  in  order  to  control  the  so- 

12  called  "hot  headed"  and. rebellious  elements  among 

13  the  younger  men  in  the  army  and  to  bring  order  and 

14  stability  to  Japan.  All  the  evidence  of  the^prosecu- 

15  tlon,  fracmentary  as  it  is  in  this  respect,  shows 

16  that  Mr.  HIROTA  devoted  himself  to  efforts  to  con 

17  trol  elements  within  the  army  of  Japan,  to  make  the 
1®  civil  Side  of  the  Government  of  Japan  supreme  over 

19  the  army  and  navy,  especially  as  it  related  to  the 

20  foreign  affairs  of  Japan;  and  that  when  he  realized 

2'  he  had  failed  in  this  respect  as  a  resOlt  of  a  demand 
22  by  the  army  for  dissolution  of  the  House  of  Repre- 
2^  serktatlves  of  the  Diet  as  the  result  of  an  attack 
•24  upon  the  arny  by  Mr.  kAM/JJA,  he  voluntarily,  together 
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February  1,  1937-  Japan- was  at  peace  during  the 

entire. tenure  of  the  HIROTA  Cabinet. 

The  Tribunal  3,s  confronted  with  the  astound¬ 
ing  fact  shovm  by  all  the  evidence  in  the  case  that 
iir.  HIROTA  is  the  only  person  among  the  large  num¬ 
ber  of  persons  who  occupied  high  official  offices 
in  the  SAITO,  OKADA,  HIROTA  and  first  KONOE  Cabi¬ 
nets  who  stands  as  a  prisoner  in  the  dock,  except 
the  defendant  ARAKI,  who  occupied  the  post  of  War 
Minister  in  the  SAITO  Cabinet  for  about  three  months 
while  MR.  HIROTA  was  Foreign  Minister  and  nothing 
occurred  affecting  any  issue  in  this  case;  and  ex¬ 
cept  that  the  defendant  KIDO  occupied  the  innocuous 
posts  of  Minister  of  Education  and  Welfare  in  the 
first  KONOE  Cabinet;  and  except  that  the  late 
Admiral  NAGANO  occupied  the  post  of  Navy  Minister 
during  the  HIROTA  Cabinet  and  at  a  time  when  Japan 
was  at  peace  and  navel  construction  was  at  a  vir¬ 
tual  standstill.  There  has  been  a  total  failure 
of  proof  on  the  part  of  the  prosecution  to  show 
that  Mr.  HIROTA  conspired  with  AR/JCI,  KIDO  or 
^  NAGANO  or  any  Uther  officials  in  any  of  those 
Cabinets  to  commit  any  of  the  things  alleged  in 
the  indictment.  There  is  a  total  failure  of  proof 
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to  show  that  Mr.  HIHOIi.  ever  conspired  with  any 
aember  of  the  Privy  Council  or  moinher  .f  the  Diet 
of  Japan,  or  any  other  alleged  "unknown  person" 
to  do  any  of  the  things  alleged  against  him  in 
the  indictment. 

The  HIROTA  Cabinet  was  succeeded  by  the 
HAYASHI  Cabinet  which  continued  in  office  from 
February  2  to  June  3,  1937.  The  H/.YASHI  Cabinet  . 
was  succeeded  by  the  first  KONOE  Cabinet  (the 
court  will  remember  that  there  were  three  separate 
and  distinct  KONOE  Cabinets).  Mr.  HIROTA  was 
urged  to  become  Foreign  Minister  in  the  first 
KONOE  cabinet  by  the  late  Prince  SAIONJI,  one  of 
the  most  learned,  liberal  and  distinguished  elder 
statesmen  Japan  ever  produced.  It  was  thought  at 
the  time  that  MR.  HIROTA  would  lend  strength  to 
the  first  KONOE  Cabinet  in  the  post  of  Foreign 
Minister.  He  assumed  the  post  of  Foreign  Minister 
•on  June  4,  1937,  and  resigned  on  May  26,  1938, 
never  again  to  resume  any  high  official  post  in  the 
Government  of  Japan.  Shortly  after  Mr.  HIROTA 
had  assumed  the  post  of  Foreign  Minister  in  the  first 
KONOE  Cabinet  he  was  confronted  on  the  night  of 
July  7,  1937  with  the  Marco  Polo  Bridge  incident 
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In  China.  AH  the  prosecution  evidence  shows  that 
he  Immediately  attempted  as  Foreign  Minister  to 
localise  the  Issue  and  to  bring  the  Incident  to  a 
speedy  settlement.  As  meager  and  unfair  as  the 
prosecution  evidence  stands  at  the  conclusion  of 
Its  case,  Its  own  evidence  shews  that  Mr.  HIROTA 
made  repeated  efforts  to  settle  the  Incident  In 
China  and  In  November  1937,  nmde  a  peace  proposal 
to  Chlang  Kai-Shek  which  contained  four  simple 
points  as  follows.  (1)  Immediate  cessation  of 
hostilities  on  both  sides;  C2)  cessation  of  anti- 
Japanese  activities;  (3)  cooperation  to  prevent  the 
spread  of  Communism;  and  (A)  Indemnity  to  Japan  for 
the  damages  Inflicted.  And  I  would  like  to  digress 
^here  to  say  to  your  Honors  that  the  evidence  shows 
'  that  still  later  on  Mr.  HIROIA  dropped  the  request 
for  Indemnity  for  the  damages  In  order  to  try  to 
setUe  the  matter.  The  court  will  notice  the 
highly  significant  request  for  -Indemnity  to  Japan- 
as  It  relates  to  the  fantastle  assertion  on  the 
port  of  the  prosecution  that  Japan  was  engaged  in 
the  -territorial-  conquest  of  Chinn,  overlordsh  p, 
I  and  effort  at  aggression. 


■isl' 

mt  I  e'  '  ■  J  b  < 


Foreign  Minister  In  the  First  KONOE  caDinei:  tne  au- 
called  "rape  of  Nanking"  occurred.  Nowhere  has  the 
prosecution  shown  any  responsibility  of  the  Foreign 
Minister  of  Japan  for  the  lack  of  good  order  and 
discipline  on  the  part  of  the  Japanese  army.  In  this 

I 

connection  the  Court  will  recall  the  opening  explan¬ 
ation  of  Brigadier  Nolan  with  respect  to  the  constitu¬ 
tion  and  distribution  of  powers  thereunder  In  Japah; 
he  explained  lucidly  that  under  the  constitution  and 
practice  of  Japan  the  army  and  navy  were,  autonomous 
and  answerable  only  to  the  Fn.peror  himself  for  their 
acts  and  omissions;  that  throughout  recent  Japanese 
history  the  army  had  proceeded  to  take  actions  with¬ 
out  first  consulting  the  civil  officers  of  the  Govern¬ 
ment  of  Japan;  and  Invariably  presented  the  civil 
government  of  Japan  with  a  fait  accompli.  In  this 
background  and  In  these  circumstances  admitted  by  the 
prosecution  itself,  the  prosecution  has  failed  to  pro 
^ _  ...  anv  act  or  omission  of 
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of  the  Japanese  army.  And  In  these  circumstances  it 
Is  perfectly  fantastic  for  the  prosecution  to  indict 
Mr,  HIROTA  in  Count  55  and  to  charge  him  with  being 
"responsible”  for  alleged  war  crimes  committed  by 
the  Japanese  army  in  Nanking,  The  Nanking  incident 
is  the  only  respect  in  which  Mr,  HIROTA  is  charged 
with  so-*  called  "conventional  war  crimes  and  crimes 
against  humanity," 

"Mr.  HIROTA  resigned  as  Foreign  Minister  of 

I 

the  first  KONOE  Cabinet  on  May  26,  1938,  because  of 

a  difference  of  views  with  the  Prime  Minister  with 

respect  to  the  activities  of  the  Japanese  army  in  China, 

•  - 

Although  he  was  offered  high  office  thereafter,  he 
declined. 


Throughout  this  argument  the  Court  will 
notice  that  Mr,  HIROTA  had  absolutely  nothing  to  do 
yrith  the  so-called  "new  order"  in  China  or  the  so- 
called  "Greater  East  Asia  Co-Prosperity  Sphere," 
irrespective  of  the  varying  constructions  put  upon 
those  terms.  All  the  evidence  shows  that  the  term 
"new  order"  in  East  Asia  was  first  heard  in  government 
circles  in  Japan  in  November  1938,  some  five  months 
after  Mr,  HIROTA  last  occupied  the  high  office  of 
Foreign  Minister  in  the  first  KONOE  Cabinet  and  that 
it  was  not  until  at  least  August  1940,  that  the  term 
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reater  East  Asia  Co-Prosperity  Sphere'"  was  put  for- 

ard  in  governmental  circles  in  Japan,  Hence,  regard- 
% 

ess  of  what  interpretation  may  be  put  on  the  two  fore- 

olng  terms,  it  has  been  demonstrated  by  the  evidence 

f  the  prosecution  that  Mr,  HIROTA  has  ho  connection 

ith  the  alms  expressed  in  those  slogans  and  no  personal 

esponslbllity  therefor. 

The  prosecution  has  contended  in  argument  and 

_n  opening  statement  that  the  Anti-Comintern  Pact 

10! Igned  on  November  25,  1936,  was  the  "forerunner"  of 

111  he  Tri-Partite  Agreement  signed  in  September  194-0 

I2by  Foreign  Minister  MATSUOKA,  At  the  time  the  Anti- 

i3(iomintern  Pact  was  signed  on  November  25,  1936,  that 

i4JiCtion  had  already  been  unanimously  apuroved  by  the 

I5l'rivy  Council  and  by  His  Majesty,  the  Emperor,  Mr. 

16IIROTA  was  merely  one  of  the  many  persons  in  official 

iTi.ife  in  Japan  who  hod  a  voice  and  vote  os  to  whether 

I8<»r  not  Japan  would  enter  into  that  Pact,  The  prosecu- 

19  ion  has  failed  to  offer  a  scintilla  of  evidence  that 

20!  ny  other  person  who  hod  0  voice  in  the  final  deter- 

2inination  of  whether  or  not  Japan  would  sign  that  Pact 

« 

22:.s  a  defendant  in  this  case  or  one  of  the  persons 
23nentloned  in  that  vague  category  of  persons  described 
24!is  "divers  unknown  persons,"  The  alleged  "secret 
25 agreement"  which  accompanied  the  Anti-Comintern,  as 
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appears  from  its  face,  was  nothing  more  than  a  mild 
defensive  agreement  with  Germany  to  the  effect  that 
should  the  Soviet  Union  attack  either  without  provoca¬ 
tion,  neither  as  the  case  might  be,  would  furnish  any 
active  aid  or  assistance  to  the  Soviet  Union,  but  with¬ 
out  any  obligation  on  the  cart  of  Germany  or  Japan  to 
Intervene  or  take  any  pesltive  action.  The  defensive 

t 

agreement  is  a  far  cry  from  the  allegations  of  the 
Indictment  and  amounts  to  nothing  more  than  the  usual 
duty  of  a  neutral  during  hostilities. 

Moreover,  the  prosecution  has  failed  to 
demonstrate  in  any  respect  how 'a  defensive  alliance 
against  Communism  could  contribute  in  anywise  to  a  war 
of  aggression  or  a  war  for  the  domination  of  any  people 
in  the  world ,  Nothing  in  the  Anti-Comintern  Pact  or 
secret  agreement  connected  therwttth  shows  any  reason¬ 
able  tendency  toward  a  war  of  aggression. 

It  is  too  plain  for  argument  that  the  prosecu¬ 
tion  has  failed  to  demonstrate  any  connection  whatso¬ 
ever  between  the  Anti-Comintern  Pact  and  the  Tri¬ 
partite  Agreement  which  transpired  some  three  years 
end  ten  months  later  and  after  Japan  had  lived  through 
the  HAYASHI  Cabinet,  the  first  KONOE  Cabinet,  the 
HIRANUUA  Cabinet;  the  ABE  Cabinet,  the  YONAI  Cabinet 
and  the  second  KONOE  Cabinet,  and  the  changing  times 
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^  In  which  those  Cabinets  functioned,  «Vhrt  Is  more 
2  Important  Is  that  Mr,  HIROTA  Is  not  Indicted  In  any 
'  ^  count  for  having  negotiated  the  Antl-Comlntern  Pact, 

^  At  the  time  that  Pact  was  signed  Japan  had  tradltlon- 
^  ally  lived  by  the  standards  of  the  so-called  "capitalistic 
^  system"  In  which  the  right  of  private  prbperty  end 
^  ownership  was  recognized  and  respected.  At  that  time 
®  practically  the  entire  civilized  world  outsidd^the 

9  Soviet  Union  was  taking  action  by  law,  regulation, 

10  practice,  and  police  measures  to  actively  combat  Communism 

11  and  Its  encroachment  throughput  the  world.  It  was  then 
universally  believed  that  the  Third  Communist  Inter¬ 
im  nationals  and  the  Soviet  Union  were  one  and  the  same 

1^  thing.  Moreover,  the  prosecution  evidence  shows  that 
1^  the  Third  Internationale  had  declared  both  Japan  and 
1^  Germany  to  be  natural  "enemies"  of  the  Soviet  Union, 

The  United  Kingdom  end  the  United  States  were  notable 
In  that  respect  for  the  measures  and  protests  token 
against  the  activities  of  the  Third  Internationale, 

^  The  prosecution  has  wholly  failed  to  explain  how  the 
effort  on  the  pert  of  Japan  to  protect  Its  Ideal  and 
philosophy  of  private  ownership  of  property  and  recog- 
nltlon  of  the  dignity  and  place  of  the  Individual  In 
civilized  society  contributed  In  any  respect  to  a  war 
or  wars  of  aggression.  « 
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Again  In  the  Soviet  phase  of  the  prosecution 
the  prosecut6rB  asserted,  but  wholly  failed  to  intro¬ 
duce  any  evidence  to  substantiate  the  fact,  that  Mr. 
HIROTA  "forced"  the  Soviet  Union  to  sell  the  Chinese 
Eastern  Railway  to  Manchukuo.  This  incident  illustrates 
perhaps  better  than  anything  else  in  the  case  the 
extraordinary  and  fantastic  lengths  to  which  the  prose¬ 
cution  went  in  an  effort  to  tie  Mr.  HIROTA  in  with  even 
a  short  period  of  Japanese  history  as  it  relates  to  the 
acts  charged  in  the  Indictment.  As  previously  stated, 
there  is  no  evidence  in  the  case  to  show  that  Japan 
or  any  official  of  Japan  ever  "forced"  the  groat  Soviet 
Union  to  do  anything,  much  less^  sell  the  Chinese 
Eastern  Railway.  All  the  evidence  of  the  prosecution 
docs  demonstrate*  beyond  doubt  that  the  Soviet  Union 
sold  the  Chinese  Eastern  Railway  to  Manchukuo  (thereby 
M  facto  recognizing  Manchukuo  as  a  sovereign  and 
Independent  state)  and  in  connection  with  the  sale 
exacted  a  guarantee  of  the  payment  of  the  purchase 
price  from  Japan  Itself;  and  further  that  the 
negotiations  between  Japan,  Manchukuo  and  the  Soviet 
Union  extended  over  a  period  of  nearly  two  and  one- 
half  years,  and  consisted  principally  in  haggling  over 
the  purchase  price;  end  that  the  Japanese  Government 
was  actuated  solely  by  the  desire  to  remove  Soviet 


j  Influence,  employees  end  guards  from  Menchukuo  terri- 
2  tory^  In  order  to  give  that  nc-v  end  Independent  State 
j  a  fair  and  decent  opportunity  to  develop  without  the 

4  friction  which  in  years  pest  had  caused  so  many  dls- 

5  orders  end  disturbances  within  that  primitive  territory. 

6  There  is  a  total  failure  of  proof  on  the  part 

7  of  the  prosocution  to  show  eny  economic  or  military 

8  preparation  for  war  during  the  tenure  of  offices  held 

'  9  by  Mr.  HIROTA.  For  example,  exhibit  No.  380>  dealing 

'  10  with  the  total  strength  of  the  Japanese  army  shows 

11  that  there  was  no  increase  in  the  number  cf  divisions 

12  and  brigades  in  the  Japanese  army  between  1933 

13  occurrence  of  the  IJnrco  Polo  Bridge  incident  in  China 

14  on  July  1937 »  and  that  during  the  foregoing  period 

15  the  enlisted  personnel  of  the  Japanese  army  was  in- 

16  creased  by  only  70,000  men  who  were  apparently  recruited 

17  in  order  to  bring  the  existing  seventeen  divisions  of 

18  five  brigades  each  up  to  normal  strength.  The  Court 

19  will  also  recall  the  testimony  of  the  prosecution 

^9  witness.  General  TADA,  Chief  of  Staff  of  the  Japanese 

army  in  1937,  who  testified  that  there  was  no  military 

preparation  for  a  war  in  China  end  that  Japan  was  ill 

prepared  for  such  a  conflict;  and  further  that  there 

^  was  no  thought  in  the  army  in  1937  of  preparation  for 
23 

an  alleged  Pacific  ’’’ar. 
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Consider,  elso,  the  inforrnr.1  statement  issued 
by  Mr.  HIROTA  on  Jrnuery  16,  1936,  on  the  occasion 
of  Japan's  withdrawal  from  the  London  Naval  Conference 
(IPS  document  91?>  exhibit  2226)  in  which  he  said 
in  part; 

H-  _  _  our  delegates  made  a  proposal  looking 
to  a  reduction  of  armaments  which,  without  impairing 
the  sense  of  security  of  each  Power  in  its  national 
defense,  would  make  it  difficult  for  any  Power  to 
attack  another  but  easy  to c  efend  itself.  For  that 
purpose,  our  proposal  provided  for  the  establishment 
of  a  common  upper  limit  for  all  the  navies,  to  be  fixed 
at  the  lowest  possible  level.  It  also  provided  for  the 
abolition  of  the  armaments  of  offensive  nature,  such 
as  capital  ships  and  aircraft  carriers,  and  for  a  drastic 
reduction  in  the  first  class  cruisers.  Thus  we  hoped 
to  achieve  a  thorough-going  disarmament  and  to  establish 
the  principle  of  non-monace  end  non-aggression  among 
notions. 

"But,  in  spite  of  the  earnest  endeavours  of 
our  delegates,  these  fair  end  reasonable  basic  claims 
of  our  Government  were  not  accepted  by  the  other  Powers; 
end  moreover,  the  earnest  proposeJL  of  our  Government 
was  also  rejected,  in  which  it  wa.s  proposed  to  conclude 
such  agreements  as  might  be  possible  at  the  conference. 
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end  to  terminate  the  conference  in  an  amicable  manner 
after  making  for  the  purpose  of  forestalling  naval 
competition  a  Joint  declaration  to  the  effect  that  the 
Powers  concerned  would  not  enter  upon  an  armament  race. 
In  the  light  of  these  circumstances,  it  became  unavoidab 
that  our  delegates  should  withdraw  from  the  conference. 

"However,  it  is  needless  to  say  that  our 
Government,  devoted  to  the  principle  of  non-menree  and 
non-aggression,  have  not  the  slightest  intention  of 
doing  anything  to  stimplcte  an  armament  race,  irrespec¬ 
tive  of  whether  or  not  there  exists  a  treaty  for  dis¬ 
armament.  Furthermore,  there  is  not  the  slightest 
change  in  the  cherished  desire  of  our  Government  to 
co-operate  for  the  realization  of  disarmament  for  the 
cause  of  world  peace.  It  is  our  fervent  wish  that  all 
the  Powers  concerned  will  soon  come  to  appreciate  the 
sincerity  of  our  Government  in  proposing  a  thorough¬ 
going  limitation  and  reduction  in  armament." 

It  is  r  matter  for  sound  rofl-ection  how  much 
better  off  the  entire  world  would  have  been  since  1935 
had  it  adopted  the  Japanese  proposal  for  abolition  of 
battleships,  heavy  cruisers,  aircraft  carriers  and  sub 
marines,  especially  as  such  offensive  types  of  arms 
appear  to  have  become  virtually  useless  in  the  fact  of 
the  development  of  atomic  energy. 


25 


The  very  evidence  of  the  prosecution  shows 
that  the  construction  of  warships  during  the  tenure 
of  Mr.  HIROTA  in  office  (September  1933  -  May  1938) 
was  insignificant  and  in  this  connection  the  Tribunal 
is  referred  to  Exhibits  913,  917  end  9l8, 

Finally,  the  prosecution  has.  apparently 
attempted  to  hold  Mr.  HIBOTA  responsible  for  wars  of 
aggression  in  the  Pacific  War  because  as  one  of  the 
"elder”  statesmen  of  Japan  he  was  commanded  to  appear 
before  the  Einperor  and  express  his  views  in  the  criti¬ 
cal  days  preceding  December  7,  194^1.  It  is  said  that 
when  the  third  KONOE  Cabinet  went  down  that  Mr.  HIHOTA 
agreed  with  Marquis  KIDO  that  a  military  man  should 
be  appointed  to  head  the  Government  and  that  Mr*  HIROTA 
agreed  with  KIDO  that  Mr.  TO JO  would  be  an  appropriate 
appointment  in  the  conditions  of  that  time.  Irrespec¬ 
tive  of  whether  the  assertion  by  the  prosecution  is 

« 

correct  or  not,  the  prosecution  has  wholly  failed  to 
show  by  any  evidence  that  at  the  time  Mr,  TO JO  was 
appointed  Prime  Minister  of  Japan  he  ever  expressed 
the  intention  of  waging  war  aginst  the  United  States, 
Great  Britain  or  any  other  nation  or  had  exhibited  in 
anywise  warlike  characteristics.  Compare,  the  KONOE 
statement,  IPS  Document  2-A,  in  which  KONOE  said  he 
took  the  sole  responsibility  for  recommending  TO JO, 


*  ^ 


All  the  evidence  of  the  prosecution  foils  to  shov/  a 
single  utterance  by  V.t,  HIROTA  that  tends  to  show  by 
any  stretch  of  the  Imagination  an  attitude  or  desire 
that  war  should  be  made  against  the  United  States, 

Great  Britain  or  any  other  country,  or  that  war  against 
those  countries  was  "inevitable"  even  from  the  stand¬ 
point  of  self-preservation  and  self-defense  on  the 
part  of  Japan,  The  "elder"  statesmen  of  Japan,  as 
the  prosecution  evidence  clearly  shows,  exercise  no 
official  office  and  traditionally  merely  express  their 
points  of  view  to  the  Emperor  for  such  weight  and  con¬ 
sideration  as  the  Emperor  may  care  to  accord  to  such 
views.  But  whatever  the  prosecution- has  striven  so 
mightily  to  prove  against  Jb*.  Flrota  is  utterly  destroyer 
by  its  own  evidence,  being  Exhibit  1196,  a  revised 
translation  of  an  "extract"  from  an  entry  from  Marquis 
KIDO's  diary  of  29  November  194-1;  there  the  conference 
between  the  Emperor  and  the  elder  statesmen  on  the  eve 
of  the  Pacific  ’^ar  is  recorded  in  substance  and  !!r. 
HIROTA,  true  to  his  traditional  lifetime  attitude  of 
patience,  liberality,  tolerance  end  peace  among  all 
men  is  quoted  as  saying  in  the  free  of  the  Government 
decision  t*^at  war  was  "inevitable:" 

"HIROTA  -  After  having  talked  on  conditions 
of  each  of  the  world  powers  since  the  "/orld  'Tar,  Japan 


'.i 


■V'- 


■  ^ 


has  adopted  every  possible  moans  to  avoid  the  inter¬ 
vention  of  Britain  and  America  in  the  Chine  Incident, 

In  spite  of  this  the  diplomatic  situation  has  become 
so  serious  as  it  is  today.  According  to  the  explana¬ 
tions  of  the  Government  v/e  seem  to  stand  now  face  to 
face  with  a  diplomatic  crisis.  Though  the  diplomatic 
crisis  has  a  close  relation  to  the  strategic  moment^ 

I  think  the  true  intentions  of  both  sides  in  diplo¬ 
matic  negotiations  are  only  revealed  after  passing 
through  several  crises,  ’.Thy  should  v;e  hastily  rush 
into  v/ar  immediately  after  being  confronted  v/lth  the 
present  crisis?  Granting  that  v;cr  is  Inevitable,  I 
believe  we  should  elwcys  be  on  the  watch  to  seize  the 
opportunity  for  a  solution  by  diplomatic  negotiations 
even  though  blows  have  been  exchanged,” 

What  has  been  said  ought  to  dispose  of  all 
counts  against  tlr,  HIROTA,  However,  the  attention  of 
the  Tribunal  is  specially  directed  to  cotmts  20,  21, 
22,  24,  29,  3C,  31,  32,  34,  39,  40,  41,  42  and  43, 
all  of  which  relate  to  events  in  the  Pacific  Tar 

I 

v/hich  occurred  on  and  after  7  December  1941.  As  the 

/ 

prosecution  evidence  positively  demonstrates  that  Mr, 
HIROTA  had  nothinp  whatever  to  do  with  the  Pacific  Tar 

t 

and  actually  tried  to  stop  it  in  thq  conference  before 
.  the  Qnperor  and  that  he  had  held  no  official  office 
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since  Itay  26,  1938,  it  is  obvious  thf  foregoing  counts 
cannot  be  sustained.  Again  counts  23,  24,  33,  35,  37» 
38,  46,  47  and  52  relate  to  events  which  occurred  after 
Mr.  HIROTA  had  resigned  his  last  office  on  May  26,  1938, 
and  otherwise  there  has  been  a  total  fellure  to  connect 
Mr.  HIROTA  with  any  of  the  allegations  in  those  counts. 

Thus,  it  appears  that  the  prosecution  made  a 
grievous  mistake  in  indicting  Mr.  HIROTA  on  any  one  of 
the  foregoing"  counts  and  has  failed  to  offer  a  scin¬ 


tilla  of  evidence  tending  to  show  a 


case 


with  respect  to  any  single  count.  The  prosecution  has 
produced  nothing  to  overcome  the  presumption  of  inno¬ 
cence  which  clothed  Mr.  HIROTA  throughout  the  trial, 

¥ 

Moreover,  the  prosecution  evidence  demonstrates  in  a 
positive  way  the  Innocence  of  Mr.  HIROTA  under  each 
count  against  him. 

Counsel  plead  most  earnestly  that  the  Tribunal 
will  enter  an  order  dismissing  the  Indictment  as  against 
Mr.  HIROTA  and  summarily  order  his  discharge  from 
custody.  All  of  which  is  most  respectfully  submitted. 

THE  PRESIDRHTi  At  tho  bottom  of  page  2  you 
have  in  brr^J^^ts  "Decembfer,  13,  1932  -  May  25,  1932." 
There  appears  to  be  a  mistake  there,  Mr.  Smith, 

MR.  SMITH*  That  is  an  error,  your  Honor,  I 
had  not  noticed  it,  I  will  see  that  it  is  corrected 
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and  due  notice  sent. 

THE  PRESIDENT:  Mr.  ’▼ill lams. 

t®.  G.  ??ILLIAMS:  If  the  Tribiincl  please, 
now  comes  the  accused  HOSKINO,  Naokl,  by  his  counsel, 
end  moves  the  Tribunal  to  dismiss  each  and  every  one 
of  the  tJoimts  In  the  Indictment  against  him  on  the 
ground  that  the  evidence  offered  by  the  prosecution 
is  not  sufficient  to  warrant  a  conviction  of  the 
accused. 

Argument  in  support  of  motion  of  accused 
HOSHINO,  Naoki  to  dismiss.  Counts  1  to  5. 

There  is  no  evidence  to  show  that  the  accused 
conspired  or  entered  into  any  common  plan  for  the  ob¬ 
jects  therein  mentioned.  The  evidence  of  his  positions 
as  a.  civilian  in  the  Government  of  Mnnchidcuo  from  1932 
to  19^0,  as  Minister  without  Portfolio  and  President 
of  the  Planning  Board  of  the  Japanese  Government  from 
1940  to  April  1941,  end  as  Chief  Secretory  of  the 
Cabinet  from  October  1941  to  1944,  shows  that  he  filled 
various  government  posts  but  nowhere  points  to  his 
personal  participation  in  a  conspiracy  nor  use  of  his 
official  influence  and  position  for  such  purposes.  I 
shall  omit  the  references  to  the  transcript  pages,  if 
the  Tribunal  please. 

The  gist  of  the  case  revolves  around  the  issue 
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of  conspiracy  as  set  out  by  the  prosecution  in  its  open¬ 
ing  statement,  and  by  paragraph  3  of  the  first  pert  of 
the  Indictment.  The  evidence  fails  to  show  the  founda¬ 
tion  which  must  be  laid  before  a  criminal  conspiracy 
can  be  shovm  heroin,  i.e.,  that  there  is  an  organized 
society  of  nations  against  vhich  individuals  or  nations 
can  conspire.  It  jndicates  that  the  accused  was  a 
career  public  servant  and  that  during  his  period  of 
government  service  he  performed  various  functions  and 
acts,  all  capable  of  any  one  of  several  reasonable  inter 
pretatlons  and  inferences  other  than  that  of  participa¬ 
tion  in  8  conspiracy.  For  example,  the  evidence  dis¬ 
closes  that  as  an  official  of  the  Finance  Ministry  of 
Henchukuo,  the  accused  signed  a  loan  contract  in  1932 
between  his  government  end  certain  Japanese  banks  pledg¬ 
ing  the  government's  opium  monopoly  profits  for  the 
loan,  but  it  does  not  show  that  he  signed  the  document 
in  other  than  a  purely  administrative  capacity  nor  that 
he  set  the  policy.  Similarly,  the  charge  in  Section  3» 
Appendix  A  of  the  Indictment  as  to  economic  exclusion 
of  other  nations  from  Manchuria  is  refuted  by  the 
interrogation  of  the  accused  evidencing  a  plan  to  bring 
foreign  capital  into  that  country.  It  is  submitted 
that  this  is  insufficient  evid’enco  from  which  to  infer 
a  conspiracy  or  the  intent  to  commit  aggression. 
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At  the  Privy  Council  meeting  of  26  September 
194-0  Bt  which  the  Tri-Partlte  Alliance  was  discussed, 
this  accused  was  present  In  his  capacity  as  head  of 
the  Planning  Board  as  an  "explaining"  member  only  and 
he  withdrew  after  performing  that  duty,  thereby  Indl- 

I 

eating  his  lack  of  authority  In  setting  policy  In  the 
highest  post  held  by  him  In  the  Government  of  Japan* 
Counts  6  to  17* 

The  evidence  nowhere  shows  that  this  accused 
planned  and  prepared  a  war  of  aggression  nor  a  war  In 
violation  of  International  law  against  the  nations  named 
In  these  Counts,  Instead  It  shows  routine  planning 
for  International  contingencies  In  the  effort  to 
strengtheo  "the  economy  of  first,  Manchuria,  later  of 
Japan,  In  order  to  make  them  self-sufficient. 

The  accused  was  Acting  Director  of  the  Total 
'^ar  Research  Institute  from  October  1940  to  January 
1941,  prior  to  the  commencement  of  Its  operations  In 
April  1941,  The  evidence  discloses  that  the  Institute 
was  founded  for  the  hypothetical  study  of  total  war, 
was  divorced  from  government  policy,  and  that  the 
accused *s  post  as  a  counselor  of  the  Institute  was  not 


Important, 


Counts  19,  27,  28, 

The  evidence  doc  a  n.,t  connect  the  accused  with 
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the  commencement , of  hostilities  in  China  in  1937,  and 
falls  to  prove  that  he  waged  a  war  of  aggression  against 

t 

that  country. 

Counts  20  to  22,  24,  29  to  32,  34,  37.  to 
43,  53  to  55. 

The  evidence  shows  that  the  accused  held  no 
policy-making  position  in  December  .1941  when  the  wars 
herein  referred  to  began,  but  indicates  only  that  he 
held  an  administrative  post  os  Chief  Secretary  of  the 
Cabinet.  It  was  in  such  a  secretarial  capacity  that 
he  attended  Cabinet  meetings  and  the  Liaison  and  Imper- 
lal  Conferences  of  28  November  and  ?,  December  1941, 
respectively,  at  which  war  with  the  Allied  Nations  was 


decided. 


If  the  Tribunal  please,  I  should  like  to  insert 


this  short  addition  here:  It  should  be  Inserted  that 
the  charge  in  Appendix  E  of  the  Indictment  that  the 
accused  was  a  Minister  of  State  under  TOJO  is  erroneous, 
an  error  pointed  out  by  Mr.  Higgins  of  the  prosecution 
at  page  9305  of  the  transcript.  Exhibit  102,  a  list 
of  the  Japanese  Cabinet  members,  and  exhibit  109,  the 
personnel  record  of  the  accused,  disclosed  that  at  this 
time  he  was  Chief  Cabinet  Secretary  only,  a  post  • 
below  ministerial  rank. 
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To  got  on  ’vlth  paragraph  V  next; 

V.  Counts  23,  33- 

The  evidence  does  not  show  that  the  Vichy 
Government  which  controlled  the  Military  Governor  of 
French  Indo-Chlna  was,  de  facto  or  de  Jure,  the 
Government  of  the  Republic  of  France. 

VI.  Counts  25,  35,  52. 

The  evidence  does  not  connect  the  accused 
with  the  hostilities  against  the  Soviet  Union  in  1938 
but  shows  only  that  he  held  a  civilian  position  in 
the  Manchurian  Government. 

VII.  Count  44. 

The  evidence  wholly  fails  to  connect  this 
accused  v-ith  any  common  plan  or  conspiracy  to  murder 
prisoners  of  war.  « As  previously  contended,  it  does  no 
more  than  establish  his  position  in  an  administrative 
capacity  with  the  Cabinet  under  which  hostilities 
were  commenced  in  1941. 

All  of  which  is  rAost  respectfully  submitted. 

THE  PRESIDENT;  Mr.  Mattlce. 

MR.  MATTICE;  If  the  Tribunal  please,  comes 
now  the  accused  ITAGAKI,  Selshiro,  and  moves  this 
Tribunal  to  dismiss  the  Indictment  herein  as  to  him 
for  the  reason  and  upon  the  ground  that  the  evidence 
adduced  by  the  prosecution  is  insufficient  to  Justify  a 
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j  conviction. 

2  Memorandum  in  Support  of  Motion  to  Dismiss, 

j  1.  The  evidence  is  insufficient  to  connect 

4  the  accused  ITAGAKI  with  the  charges  contained"  in 

t 

5  Counts  1,  2,  3j  and  to  the  effect  that  he  with 
5  others  participated  in  tho  formulation  or  execution 

7  of  a  plan,  the  objects  of  which  were  as  stated  in  each 

8  of  said  counts.  The  evidence  thus  far  adduced  does 

9  not  show -that  ITAGAKI  designedly,  culpably  and  Icnow- 

10  ingly  participated  in  any  such  formulation.  In  the 

11  first  place  it  has  not  been  shown  that  there  was  any 

12  such  plan.  If  any  such  plan  has  been  established,  the 

13  evidence  does  not  show  that  ITAGAKI  participated  in  it, 

14  was  a  member  of  it,  or  that  in  any  respect  he  acted 

15  consciously  in  aid  thereof. 

16  2,  There  is  not  sufficient  evidence  to 

17  warrant  his  conviction  under  Counts  6,  7,  8,  9,  10, 

18  11,  12,  13,  14,  1?,  16  and  17,  where  he  is  charged, 

19  with  others,  as  planning  a  war  of  aggression  and  a  war 

20  In  violation  of  International  Law,  treaties,  agreements 

21  and  assurances  against  the  countries  named  in  each  count, 

22  At  the  times  stated  in  said  counts  ITAGAKI 

23  held  no  post  or  position  in  which  he  v/as  authorized  to 

24  or  could  formulate  policy  or  clan  war.  During  the 

25  Manchurian  phase  and  for  some  time  thereafter  he  was 
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j  conviction. 

2  Memorandum  in  Support  of  Motion  to  Dismiss, 

j  1.  The  evidence  is  Insufficient  to  connect 

4  the  accused  ITAGAKI  with  the  charges  contained  in 

t 

5  Counts  1,  2,  3»  4,  and  5»  to  the  effect  that  he  with 
5  others  participated  in  the  formulation  or  execution 

7  of  a  plan,  the  objects  of  which  were  as  stated  in  each 
g  of  said  counts.  The  evidence  thus  far  adduced  does 

9  not  show -that  ITAGAKI  designedly,  culpably  and  know- 

10  ingly  participated  in  any  such  formulation.  In  the 

'  11  first  place  it  has  not  been  shown  that  there  was  any 
'  » 

12  such  plan.  If  any  such  plan  has  been  established,  the 

13  evidence  does  not  show  that  ITAGAKI  participated  in  it, 

14  was  a  member  of  it,  or  that  in  any  respect  he  acted 

15  consciously  in  aid  thereof. 

16  2.  There  is  not  sufficient  evidence  to 

17  warrant  his  conviction  under  Counts  6,  7,  8,  9,  10, 

18  11,  12,  13,  14,  15,  16  and  17,  where  he  is  charged, 

19  with  others,  as  planning  a  war  of  aggression  and  a  war 

20  In  violation  of  International  Law,  treaties,  agreements 

21  and  assurances  against  the  countries  named  in  each  count, 

22  At  the  times  stated  in  said  counts  ITAGAKI 

23  held  no  post  or  position  in  which  he  was  authorized  to 

24  or  could  formulate  policy  or  plan  war.  During  the 

25  Manchurian  phase  ajnd  for  some  time  thereafter  he  was 
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not  in  command  of  any  military  forces.  He  was  a 
staff  officer,  third  in  authority,  subject  to  the 
Judgment  and  the  orders  of  his  commanding  officer 
(General  HONJO,  and  other.’s)  and  the  General  Staff  and 

r 

other  Government  offices  and  bureaus  in  Tokyo. 

Respecting  Count  7,  war  against  the  United 
States,  the  evidence  shows  that  from  7  July  194-1  to 
April  194-5  ITAGAKI  was  in  Korea  serving  as  commander 
of  the  Korean  Army.  He,  and  that  army,  had  no  part  in 
the  commencement  of  or  carrying  on  the  war  against 
the  United  States. 

3*  In  Count  l8,  he  is  charged,  with  others, 

with  initiating  a  war  of  aggression,  and  so  forth, 

against  the  Republic  of  China  in  September  1931*  The 

evidence  shows  that  ITAGAKI  was  not  in  command  of  the 

Kwantung  Army;  that  General  HONJO  was;  that  ITAGAKI  was 

a  staff  officer  thereof  and  subject  to  the  orders  and 

« 

\ xews  of  his  commander  and  the  War  Ministry  in  Tokyo; 
and  the  evidence  falls  to  show  that  any  war  of  aggres¬ 
sion  ensued  against  China.  The  evidence  shows,  what 

was  common  knowledge,  that  a  state  of  war  already 

✓ 

existed  in  which  Japanese,  who  were  in  a  place  where 
they  had  a  right  to  be,  to-wlt,  in  Manchuria,  were 
subjected  to  continued  violence  in  which  their  lives 
were  endangered  and  their  property  stolen  and  destroyed. 
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a  continuance  of  which  would  result  in  their  extermina¬ 
tion.  The  Japanese  Empire,  as  it  had  a  right  to  do, 
took  steps  to  defend  and  protect  its  nationals  and 
their  property  and  to  defend  its  duly  acquired,  lawful 
and  existing  rights  in  that' area. 

4.  In  Count  19,  he  is  charged,  with  others, 
with  initiating  a  war  of  aggression  against  the 
Republic  of  China,  about  7  July  1937 • 

The  evidence  shows  that  at  the  time  mentioned 
in  this  count,  ITAGAKI  was  commander  of  the  5th‘ 
Division,  stationed  at  Hiroshima,  Japan,  and  he  is 
not  shown  to  have  had  any  connect Jon  with  or  part  in 
the  1937  military  operations  in  China, 

5.  He  is  not  charged  in  Coaits  20,  21  and  22. 

6.  In  Count  23,  he  is  charged, with  others, 
with  initiating  a  war  of  aggression  against  the  Republic 
of  France,  about  22  September  1940, 

The  evidence  shows  that  ITAGAKI  at  the  time 
mentioned  was  Chief  of  Staff  of  the  Chinese  Expedltionar 
Force  in  China,  but  it  does  not  show  that  he  had  any 
connection  with  or  part  in  the  action  taken  in  French 
Indo-Chlna.  Some  troops  of  the  Chinese  Expeditionary 
Force  were  detached  and  sent  to  Indo-Chlna,  but  there 
is  no  evidence  that  it  was  done  upon  his  initiative  or 
his  order,  or  that  he  had  any  connection  v/ith  it. 
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was  Minister  of  War,  but  the  War  Ministry  naa  no 
control  over  the  operations  in  the  Lake  Khasan  area, 
and  such  operations  has  not  been  shown  to  have  been 
instigated  by  Japan's  armed  forces.  The  same  is  true 
as  to  Count  26.  The  evidence  indicates  that  Russia 
caused  the  Incident  as  much  as  it  indicates  the  con¬ 
trary  and  where  a  given  state  of  facts  may  be  recon¬ 
ciled  as  easily  upon  the  basis  or  theory  of  innocence 
as  upon  one  of  guilt,  the  accused  is  entitled  to  the 
benefit  thereof  and  there  should  be  an  acquittal. 

9.  In  Counts  27,  28,  29,  30,  31  and  32,  he 
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He  is  not  charged  in  Counts  37*  38,  39, 


13  Charged  «lth  particlpatlni 

to  procure  and  perralh  the 
There  Is  no  evidence 
this  charge,  there  being 
Led  or  procured  any 
e  permitted  same. 

charged,  v»ith  others, 
1937?  ordered,  caused 
;ity  of  Nanking  and 
i  and  disarmed  soldiers 
rarhnnPctinK  this  accused 


2  in  the  formulation  of  a  pi. 

3  murder  of  prionsers  of  v»ar 

4  Justifying  his  conviction 
^  no  showing  that  he  either 

6  such  thing  to  be  done,  or 

7  15,  In  Count  A5,  he  i 

8  with  having,  about  12  Decerbor, 

9  and  pornitted  an  attack  on  the 
murdering  thousands  of  clvlUar 

11  of  China.  There  is  no  evldenc( 
with  the  actions  at  Nanking.  1 

13  shows,  ITAGAKI  may  have  been  one 

14  stationed  at  a  place  known  as 


In  Count  46  he  is  chargea,  . . 

,Uh  respect  to  the  City  of  Canton, 

17,  «lth  respect  to  the  City  of  Hanko*. 
at  this  time,  Minister  of  War,  hut  «1 
3  falls  short  of  establishing  his  respon- 
inally.  As  IS  shoun  by  the  evidence,  the 
.  the  authority  or  po.er 


True 


charged  in  Counts 
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18.  In  Count  51,  he  is  charged,  with  others, 
with  ordering,  causing  and  permitting  an  attack  on 
Mongolia  and  Russia  in  the  region  of  Khalkhln-Gol 
River,  In  1939,  and  the  killing  of  raembors  of  the  armed 
forces  of  Mongolia  and  Russia,  There  is  no  evidence  < 
upon  which  his  conviction  could  bo  justified  under  this 
pharee.  *  The  same  is  true  as  to  the  charge  in  Count 


19.  Group  three.  Conventional  War  Crimes. 
Counts  53 j  5^  and  55 

Late  in  the  period  concerning  which  evidence 
was  given  respecting  mistreatment  of  prisoners  of  war, 
etc.,  it  appeared  that  ITAGAKI  was  placed  in  command 
of  the  7th  Array,  at  Singapore,  where, ^ from  April, 

1945,  to  the  end  cf  the  war,  he  served  in  that  capacity 
No  evidence  has  been  adduced  showing  any  action  or 
order  on  ITAGAKI ‘s  part  about  which  any  complaint  could 
be  made.  The  evidence  shows  that  about  that  time  there 
was  improvement  in  the  conditions  in  the  prisoners 
of  war  camps.  At  the  most,  the  prosecution  merely 
states  that  he  had  *’some  responsibility.** 


Reference  is  made  to  the  prosecution  exhibit 
No.  838,  which  was  the  interrogation  of  KUbABA.  The 
prosecution  did  not  read  it,  but  the  document,  which  is 
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In  ovldcnce,  at  page  10  (page  5  of  the  served  copy) 
states  that  when  asked  what  Japancae  persons  he  thought 
were  responsible  for  the  policies  of  the  Manchurian 
occupation,  that  General  HONJO,  the  commander  of  the 
Kwantung  Army  at  the  time,  is  responsible  for  the 
happening  of  the  Manchurian  Incident,  which  was  operated 

following  a  plan  made  by  HONJO. 

In  prosecution  exhibit  No.  157,  the  affidavit 
of  ^HI1^IZU,  the  affiant  states  that  0KA7?A,  while  drunk, 
made  certain  statements  concerning  the  Mukden  Incident. 
It  need  only  be  noted  that  this  was  hearsay  and  very 
probably  the  bragging  of  a  drunken  person. 

In  prosecution  exhibit  No.  453-A,  Interrogation 
of  HOhHINO,  page  8  (peg®  4  of  the  served  copy),  when 
asked  who  had  the  final  say  In  the  Kwantung  Army,  stated 
that  the  Commander  had,  and  asked  if  the  Chief  of  J^taff 
had  final  say,  stated  that  he  didn't  think  so;  that  the 
Kwantung  Commander  had  been  serving  for  a  long  time, 
so  he  kn®v^  the  conditions  and  the  situation,  and,' 
therefore,  ho  had  final  say.  And,  at  page  18  (page  12 
of  the  served  copy) ,  he  stated  that  the  Kwantung  Army 
advocated  a  Manchurian  corporation  to  handle  industries 
in  Manchuria;  that  the  industries  in  Manchuria  should 
be  controlled  by  Uanchukuons. 

In  prosecution  exhibit  No.  668,  pa^  6, _ _ 
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affidavit  of  femyonov,  the  affiant  states  that  Pu-Yi 
asked  hin  to  help  him  in  his  negotiations  with  the 
Japanese  for  assistance  in  the  restoration  of  his 
Imperial-  prerogatives.  And,  on  page  7,  the  affiant 
stated  that  HONJO,  the  Commander  of  the  Kwantung  Army, 
directed  the  operation  of  the  seizure  of  Manchuria, 

In  prosecution  exhibit  No,  2191,  diary  of  KIDO, • 
it  is  stated  that  ITAGAKI  reported  on  the  condition 
in  Manchuria  and  Mongolia,  and  on  the  progress  of  the 
campaign  against  soldier  bandit  forces  in  Manchuria. 

This  could  mean  nothing  else  than  Chinese  soldier  bandit 
forces.  He  also  states  that  with  respect  to  the  new 
?tate  and  new  ruler,  that  the  Japanese  array  would  take 
charge  of  the  national  defense.  The  new  Btate  would 
naturally  have  no  force  for  the  purpose  of  preserving 
order  and  defending  Itself  and  the  Japanese  forces 
would,  necessarily,  have  to  attend  to  that.  It  is  also 
stated  that  the  Japanese  would  take  part  in  the  imanage- 
ment  of  a  new  State  as  officials,  who  would  become 
Manchurian  subjects  by  naturalization. 

In  prosecution  exhibit  No,  2192,  diary  of  KIDO, 
it  is  stated,  that  it  was  the  idea  of  persons  named. 
Including  ITAGAKI,  to  let  the  military.  Instead  of  the 
diplomatic  circles,  take  the  lead  in  negotiations 
with  China  regarding  North  China,  The  evidence  shows _ j 
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that  Japan  had  an  array  in  North  China  (at  Tientsin) 
at  that  tine,  of  which  ono  PAKAI,  was  Chief  of  »**taff. 

It  was  this  array  which  had  to  do  with  'the  North  China 
affairs,  not  the  Kwantung  Army  and  ITAGAKI.  had  nothing 
to  do  with  those  matters  and  was  not  responsible. 

In  prosecution  exhibit  No,  2197,  an  extract 
from  the  Japan  Advertiser,  stating  that  ITAGAKI  urged 
long  preparadoess  because  it  might  be  that  Chlang-Kai- 
sheK  intended  to  resist  “the  rest  of  his  life". 

It  is  not  seen  how  this  statement,  if  raade  by  ITAGAKI, 
could  afford  any  basis  for  his  conviction  herein. 

In  prosecution  exhibit  No,  2201,  ITAGAKI  is 
said  to  have  scored  the  Powers  for  their  interference 
with  the  execution  of  Japan’s  mission  of  constructing 
a  new  order  in  East  Asia,  7/hether  he  said  it  or  not, 
it  would  be. a  natural  thing  for  any  Japanese  official 
to  say  in  view  of  the  fact  that  Japan  honestly  and 
actually  felt  that  the  Powers  wore  interfering,  among 
other  things,  by  rendering  aid  to  Chlang -Kai-shek, 

It  may  bo  noted  from  prosecution  exhibit  No, 

2193 »  the  telegrara  from  HAYAfHI,  at  Mukden,  to  oHIDEHARA, 
that  it  discloses  that  the  Chinese  Army  had  attacked  the 
troops  of  Japan,  and,  as  naturally  would  bo  the  case 
with  any  country,  Japan’s  troops  would  strike  back.  The 
natter  had  progressed  beyond  the  diplomatic  stage  and 


m- 


’it.-- 


a  shooting  affair  had  corao  Into  being. 

It  raay  also  be  noted  that  the  prosecution 
witness  Pu-Yl  was  Impeached  by  the  prosecution* s  own 
evidence.  The  affidavit  of  the  Russian  G.M.  Renyonov, 

I  • 

exhibit  668,  page  6,  and  by  another  document  Introduced 
by  the  prosecution  consisting  of  an  affidavit  of  a 
Japanese  diplomatic  official  at  Tientsin,  both  of  these 
Itans  of  documentary  evidence  squarely  dispute  Pu-Yl *9 
testimony  that  he  had  given  no  thought  to  the  matter 
of  restoration  to  the  throne. 


THE  FREMDENT*  V/p  will  recess  for  fifteen 


minutes. 


(Wiereupon,  at  1447  a  recess  was 
taken  until  1500,  after  which  the  proceed¬ 
ings  were  resumed  as  follows*) 
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MARGHAL  OF  THE  COURT;  The  International 
Military  Tribunal  for  the  Far  East  is  now  resumed* 

THE  PRESIEENT:  The  next  motion  listed  is 

that  of  the  defendant  KAYA. 

MR.  LOGAN;  V/e  sent  somebody  after  Mr.  Levin. 

He  should  be  here  in  a  minuCe,  your  Honor. 

THE  PRESIDENT;  Mr.  Levin. 

MR.  LEVIN;  May  it  please  the  Tribunal; 
(Reading);  MOTION  OF  DEFENDANT  KAYA,  Okinori, 

TO  Dis^nss. 

Now  C'^mes  the  defendant  KAYA,  Okinori)  by 
his  counsel,  and  moves  the  Court  to  dismiss  each  and 
'  every-  one  of  the  counts  in  the  Indictment  against  him 
on  the  ground  that  the  evidence  offered  by  the  prosecu¬ 
tion  is  not  stifficiont  to  warrant  a  conviction  of  this 
defendant. 

Dated  this  8th  day  of  January,  1947. 

ACCOMPANYING  MEMORANDUM  IN  SUPPORT  OF  MOTION 
OF  DEFEND/ NT  KAYA,  Okinori,  TO  DISMISS. 

V/ith  reference  to  Counts  1  to  5  —  these 
counts  are  general  counts,  charging  conspiracy  between 
January  1,  1928  and  September  2,  1945.  The  official 
position  of  this  accused,  as  indicated  by  his  personnel 
record,  exhibit  111,  shows  that  he  is  a  career 
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administrative  officer.  On  February  2,  1937 »  he  be¬ 
came  Vice-Minister  of  Finance  and  was  Minister  of 
Finance  from  Jun6  4,  1937  to  May  26,  1938 »  and  again 
became  Minister  of  Finance  on  October  18,  1941,  re¬ 
signing  on  February '19 »  1944. 

THE  PRESIDENT:  February  2,  1944. 

Iffi.  LEVIN:  February  2,  1944.  His  only  other 
position  of  consequence  was  President  of  the  North 
China  Development  Company  from  August  1939  to 
October  1941,  which  was  purely  an  administrative 
office.  At  no  time  does  the  evidence  indicate  that 
defendant  participated  either  in  planning  or  execut¬ 
ing  the  conspiracy  set  forth  in  these  counts. 

Counts  6  to  17  relate  to  the  planning  and  j 
preparation  of  a  war  of  aggression.  What  we  have 
said  with  reference  to  Counts  1  to  5  applies  to  these 
counts.  Although  the  accused  is  not  charged  with  the 
'  initiation  of  a  war  of  aggression  against  France, 
as  set  forth  in  Count  23,  nevertheless,  under  Count  .1^ 
he  is  charged  with  the  ftanning  and  preparation  of  a 
war  of  aggression  against  Franco.  Not  only  is  the 
charge  under  Count  15  inconsistent  with  the  fact  that 
the  accused  is  not  charged  in  Count  23,  but  no  evidence 
has  been  offered  by  the  prosecution  to  sustain  the 
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charge  in  Count  15. 


In  Count  17  the  accused  ICAYA  Is  charged,  with 
the  other  defendants,  In  the  preparation  and  planning 
nf  a  war  of  aggression  against  Soviet  Russia.  We 
submit  that  throughout  the  detailed  record  presented 
on  the  Russian  phase  that  not  the  slightest  evidence 
has  been  offered  to  indicate  any  relation  of  the 
defendant  KAYA  to  the  evidence  offered  on  this  phase 
of  the  case. 

Count  19  charges  the  defendant,  among  others, 

with  having  initiated  a  war  of  aggression  on  or 

/ 

about  July  7,  1937,  against  the  Republic  of  China. 
Throughout  this  record  no  evidence  has  been  adduced 
which  would  in  tiny  way  connect  the  accused  with  the 
China  affair.  It  is  true  that  for  a  short  period  of 
time  tte  accused  was  President  of  the  China  Levelop- 
ment  Company,  but  no  evidence  has  been  indicated  that 
any  act  which  he  performed  was  other  than  a  proper 
act  in  the  administration  of  this  corporation. 

It  will  be  noted  that  the  defendant  is  not 
charged  under  Count  I8.  There  is  no  evidence  to 
indicate,  except  for  the  mere  fact  that  he  held 
office,  that  he  in  any  manner  initiated  a  war  of 
aggression  against  the  Republic  of  China. 

Counts  20,  21,  22,  24  and  Counts  27  to  36 
charge  the  defendant  with  initiating  a  war  of 


■ 


various  counts.  Counts  27  and  ko  relate  to  tne 
waging  of  war  against  the  Republic  of  China,  Count  2' 
relating  to  the  Incident  of  September  18,  1931 » 

Cotint  28  to  the  Incident  of  July  7»  1937»  1^  is 
strongly  urged  that  there  is  nothing  in  the  record 
to  charge  this  defeMant  with  any  participation  in 
connection  with  the  waging  of  these  wars  except  as 

I 

a  mere  incident  to  the  holding  of  office  at  or  about 
the  time  specified  in  Count  28,  Except  in  a  minor 
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the  attack  on  Canton,  and  Count  47  to  tho  attack  on 
HangkOK.  Those  took  place  after  the  resignation  of 
tho  defendant  as  Finance  Minister  and  there  is  no 
evidence  to  connect  ttxo  defendant  with  these  counts. 
The  evidence  is  abxmdantly  clear  that  the  responsi¬ 
bility  for  the  opening  of  hostilities  was  not  that 
of  a  Minister  of  Finance.  There  is  no  evidence  in 
this  record  indicating  any  activity  or  participation 
or  power  on  the  part  of  this  accused  to  bo  responsi¬ 
ble  for  the  acts  charged  in  these  counts. 

Counts  53,  54  and  55  deal  with  conventional 
war  crimes  and  crimes  against  humanity.  We  submit 
that  the  evidence  offered  by  the  prosecution  is  not 
only  insufficient  to  warrant  a  conviction  of  this 
defendant,  but  that  there  is  not  the  slightest 
evidence  in  the  record  to  charge  any  responsibility 
on  the  part  of  the  defendant  in  connection  therewith. 
The  matters  indicated  in  those  counts  are  matters  of 
military  administration  and  in  the  very  nature  of 
things  this  defendant  could  not  possibly  have 

participated  in  them. 

In  referring  to  special  counts  in  the 
Indictment,  it  is  not  intended  in  any  monner  to  admit 
the  charges  against  this  accused  in  any  of  the  counts 
to  which  no  special  reference  has  been  made.  Whore 
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no  special  reference  Is  rxide  to  particular  counts, 
it  Is  Intended  that  the  general  statement  In  relation 
thereto  shall  be  considered  as  a  specific  argument  to 
each  of  said  counts. 
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President 


1  should  like  to  add  a  word 


and  I  have  given  the  interpreters  and  the  translators 
the  data.  The  attention  of  the  tribunal  is  directed 


to  the  fact  that  only  seven  exhibits  were  introduced 
in  evidence  to  make  the- slightest  reference  to  Mr. 
KAYA,  one  of  which  is  his  personnel  record.  The  ex¬ 
hibits  are  No.  Ill,  492,  853,  i207-A,  1240  and  1241. 
In  several  of  these  in  which  the  Finance  Minister  . 


is  referred  to  it  is  not  indicated  that  he  was  the 


initiator  of  any  policy 


plan  or  action.  His  ac¬ 
tivities  were  merely  routine  in  connection  with  the 
functions  of  his  office. 


The  accused  KAYA,  Oklnori,  devoted  his  life  to 


public  service 


In  preparation  for  this,  he  studied 
political  science  at  the  Tokyo  Imperial  University. 

1917,  he  entered  the  Finance  Ministry.  In 

I 

October,  1917,  he  passed  the  higher  civil  service  ex 
I 

amlnation  and  rose  in  the  Ministry,  either  by  re¬ 
ceiving  promotions  or  passing  further  clyll  service 
his  services  in  that  Ministry  being 
almost  continuous  until  his  resignation  as  Finance 
Minister  in  February,  1944.  He  is  a  career  public 
practically  born  and  raised  in  the  Finance 
He  is  the  type  of  official  whom  govern- 
Iments  look  for  and  need,  one  who  has  been  brought  up 


In  April 


examinations 


servant 


Ministry 
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In  the  Department,  with  a  background  of  abundant 
experience  and  knowledge  of  the  intricate  affairs  of 
the  finances  of  government.  He  performed  his  ser¬ 
vices  well  and  conscientiously.  The  evidence  offered 
by  the  prosecution  proves  no  more. 

THE  PRESIDENT  I  Ur.  Logan. 

MR.  LOGAN I  If  the  Tribunal  please,  the 
accused  KIDO  moves  the  Honorable,  the  International 
Military  Tribunal  for  the  Far  East,  to  dismiss  the 
Indictment  and  all  the  counts  contained  therein  as 
to  hlpj  and  for  a  Judgment  of  acquittal  on  the  ground 
that  there  is  insufficient  evidence  to  sustain  the 
charges.  The  evidence  not  only  falls  to  sustain  the 
counts  in  the  Indictment  but  also  conversely  es¬ 
tablishes  that  KIDO  is  innocent  of  any  of  the  charges 
contained  therein. 

With  respect  to  crimes  against  peace.  Counts  1 
to  5  inclusive. 

The  evidence  shows  that  KIDO  never  participated 
as  leader,  organizer,  instigator  or  accomplice  in  the 
formation  or  execution  of  any  common  plan  or  con¬ 
spiracy  for  waging  war  or  wars  to  secure  Japanese 
military,  naval,  political  and  economic  domination  of 

the  areas  stated  in  these  counts  between  January  1, 
1928  and  September  2,  194-5  or  at  any  other  time. 


‘I- 
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The  evidence  is  that  from  January  1,  1928  until 
October  22,  1937  KIDO  held  minor  positions  in  the 
government  including  his  position  as  Chief  Secretary 
to  the  Lord  Keeper  of  the  Privy  Seal,  which  position 
he  held  from  October  28,  1930  until  October  22,  1937. 
His  subsequent  offices  were  (Exhibit  112)*  October  22, 
1937  -  May  26,  1938,  Minister  of  Education  (1st  KONOYE 
Cabinet).  January  11,  1938  -  January  5,  1939,  a  con¬ 
current  post  also  in  the  first  KONOYE  Cabinet • 

January  5,  1939  -  August  30,  1939,  Minister  of  Home 
Affairs  in  the  HIRANUMA  Cabinet.  August  30,  1939  - 
June  1,  1940,  he  was  retired.  June  1,  1940  -  November, 
1945,  he  was  Lord  Keeper  of  the  Privy  Seal. 

There  is  no  evidence  that  as  Chief  Secretary  to 
the  Lord  Keeper  of  the  Privy  Seal  KIDO  had  any  policy 
’  making  functions  or  that  he  participated  in  any  de¬ 
cisions  of  the  government  or  the  military.  No  evidence 
has  been  adduced  of  any  cabinet  meetings  attended  by 
him  at  which  he  voted  for  any  act  or  measure  bearing 
directly  or  indirectly  on  any  of  the  charges  in  the 
Indictment.  His  duties  os  Lord  Keeper  of  the  Privy 
Seal  were  to  keep  custody  of  the  Privy  Seal  and  the 
Great  Seal,  take  charge  of  affairs  concerning  Imperial 
Rescripts,  Imperial  messages  and  other  documents  of 
the  Inner  Court  and  "he  shall  regularly  assist  the 


Emperor  and  supervise  the  office  of  tne  bora 

of  the  Privy  Seal."  (exhibit  95) • 

KIDO's  position  as  Lord  Keeper  of  the  Privy  Sea] 
is  generally  misunderstood.  The  evidence  is  that 
"The  respective  Ministers  of  State  shall  give  their 
advice  to  the  Emperor,  and  be  responsible  for  it." 
(exhibit  68).  No  such  duty  or  responsibility  rested 
on  the  Lord  Keeper  of  the  Privy  Seal.  The  Diary  is 
replete  with  entries  showing  that  KIDO  only  gave  the 
Emperor  information  when  he  was  requested  to  do  so, 
and  this  was  part  of  his  duties.  The  entries  also 
show-  that  Cabinet  members  had  access  to  the  Emperor. 
KIDO  merely  acted  as  a  liaison  officer  between  the 

ni-ni  officials.  There  is 
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(exhibit  179-J  -  Fiecord  1939).  On  Jcnuary  11,  1932, 
when  ho  heard  of  the  army's  plans  regarding  the 
government  of  Kanchurio,  ho  was  astonished  "to  find 
that  there  was  such  a  wide  difference  between  my 
ideas  and  theirs."  (Doc.  1632W(1)  to  be  offered.) 

In  view  of  this  overwhelming  evidence  is  there 
any  logic  to  the  charge  that  in  1931  KIDO  was  a  con¬ 
spirator?  In  fact  is  it  not  conslusively  shown, 
quite  to  the  contrary,  that  he  was  not  involved? 

At  the  outbreak  of  the  China  Affair  on  July  7, 
1937,  KIDO  was  still  Chief  Secretory  to  the  Lord 
Keeper  of  the  Privy  Seal.  No  excerpts  from  his  Diary 
hove  been  introduced  in  evidence  from  the  period  of 
time  from  January  11,  1932,  to  July  14,  1937* 

I  might  say  at  this  point  that  last  Friday  after 
this  motion  was  prepared  there  were  three  innocuous 
excerpts  introduced  covering  this  period  of  time. 

There  is  a  complete  lack  of  evidence  that  KIDO 
participated  either  directly  or  indirectly  in  any 
alleged  conspiracy  in  connection  with  the  commence¬ 
ment  of  the  Chino  Affair. 

There  is  no  evidence  to  indicate  that  he  par¬ 
ticipated  in  any  conspiracy  during  the  period  he  was  a 

Cabinet  member  from  October  22,  1937,  to  August  30» 
1939.  The  testimony  of  OUCHI,  Kyoe,  and  IKESHIMA, 


Shigenobu  with  respect  to  several  minor  matters  while  • 
he  was  Biinister  of  Education  were  admitted  by  both 
of  these  witnesses  on  cross-examination  to  be  based 
purely  on  hearsay*  (Recci'd  95^ »  llOC*)  There  is  no 
evidence  that  a  general  historical  statement  attributed 
to  the  Ministry  of  Education  (exhibit  266  -  Record 
3543)  was  ever  seen  or  approved  by  KIDO  nor  is  there 
any  evidence  indicating  that  it  has  any  probative 
value  proving  any  issue  in  the  Indictment.  The 
announcements  of  the  Japanece  Government  relating  to 
tho  China  Incident  and  the  policy  outlined  therein, 
fails  to  establish  any  alleged  conspiracy  charge, 
(exhibit  268*-  Record  35>?3j  exhibit  972-A  -  Record 

9505). 

Although  KIDO  was  a  member  of  the  Cabinet  during 
the  o^urrence  of  the  Panay  and  Ladybird  Incidents 
there  is  no  evidence  that  he  participated  in  any 
alleged  conspiracy  in  regard  to  these  actions  of  the 
military,  and  as  a  matter  of  fact  the  government  as 

such  apologized  and  paid  indemnity  therefor. 

The  entries  of  KIDO's  Diary  show  that  he  depended 

on  Imperial  Household  Minister  MATSUDAIRA  and  con¬ 
ferred  frequently  and  exchanged  opinions  with  him  on 
many  matters.  MATSUDAIRA  was  referred  to  by  Ott  on  . 
May  18,  1941,  as  an- "anglophlle."  (exhibit  1073  - 


Record  9909,  9912.)  The  Court  circle,  of  which 
KIDO  was  a  member,  was  referred  to  by  Ott  in  July, 
1940,  os  a  "pro-British  group."  (exhibit  546  -  Record 
6293.)  Thus  the  prosecution's  own  evidence  in¬ 
dicates  that  KIDO  was  pro-British,  and  certainly  that 
is  not  a  chargeable  offense  in  the  Indictment.  This 
is  so  foreign  to  the  allegations  in  the  Indictment  as 
to  render  them  absurd  by  the* inconsistency  contained 
therein. 

In  respect  to  the  so-celled  "Rape  of  Nanking" 
in  December,  1937,  and  early  1938,  there  is  no  evidenc 
that  KIDO,  either  individually  or  as  a  member  os  the 
Cabinet,  ordered  or  countenanced  the  commencement  or 
continuance  of  this  event.  Throughout  his  Diary  ho 
frequently  expressed  his  opinion  that  the  China  In¬ 
cident  should  be  settled. 

Although  KIDO  in  April,  1939,  was  in  favor  of 
negotiations  for  an  alliance  with  Germany  due  to  the 
precarious  situation  at  home  and  in  China  at  that 
time,  (Doc.  l632W(28),  to  bo  offered),  the  evidence 
introduced  from  KIDO's  Diary  from  June  1,  194^0,  bo 
September  26,  1940,  fitils  to  show  that  KIDO  par¬ 
ticipated  in  or  approved  of  the  Tri-Partite  Pact  of 
September  27,  1940.  It  does  appear  that  he  was  in¬ 
formed  of  it  on  September  14,  1940  and  tried  to  have 
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the  proposal  submitted  to  the  Elder  Statesmen,  but 
this  was  opposed  by  the  War  Minister  and  Navy  Vico 
Minister,  (exhibit  627  -  Rocord  6972).  KILO  hod  no 
responsibility  in  his  official  capacity  as  Lord 
Keeper  of  the  Privy  Seal  and  certainly  there  is  no 
evidence  that  he  conspired  with  any  one  in  connec¬ 
tion  with  this  Alliance.  The  evidence  is  that  the 
Alliance  itself  was  designed  to  avoid  war  between 
United  States  end  Japan,  (exhibit  550  -  Record 


KIDO  was  not  a  member  of,  nor  a  participant 
in,  the  Four  Minister  Conference  held  June  19,  194^0, 
which  arrived  at  a  decision  regarding  French  Indo 
China.  On  September  14,  1940  when  he  was  asked  his 
opinion  with  respect  to  French  Indo  China,  KIDO  re¬ 
quested  that  the  Emperor  issue  a  direction  to  be  very 

f 

careful  before  taking  any  action  and  that  he  should 
so  warn  the  government.  In  the  Diary  entry  of 
September  26,  1940  KIDO  expressed  regret  at  the  bom¬ 
bardment  of  Haiphong  because  it  was  a  measure  taken 
by  the  military  in  the  field,  contrary  to  orders. 

The  evidence  definitely  establishes  that 
KIDO  was  vigorously  opposed  to  the  hostilities  which . 
commenced  on  December  7,  1941.  The  entries  in  his 
Diary  after  September  26,  1940  amply  demonstrate 
this.  These  excerpts  are  replete  with  admonitions 
by  KIDO  to  various  officials  to  be  prudent;  and  when 
he  was  asked  by  the  Emperor  for  information,  on  many 
occasions  he  continually  urged  him  to  give  careful 
consideration  to  the  various  points  involved.  In 
the  Diary  entry  of  June  12,  1941  KONOYE,  HIRANUMA  and 
KIDO  were  unable  to  judge  MATSUOKA's  intentions. 

On  July  15,  194-1  when  MATSUOKA,  contrary 
to  KONOYE 's  idea,  instructed  NOMURA  to  reject 
Secretary  Hull’s  oral  statement,  KIDO  acquiesced 
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in  the  contention  that  MATSUOKA  should  resign,  and 
if  not,  the  Cabinet  should  resign  ’’en  bloc"  and  a 
new  Cabinet  be  recominendod  with  KONOYE  as  Prime 
Minister.  This  evidence  demonstrates  KIDO  was 
ardently  hoping  for  the  success  of  the  negotiations 
with  the  United  States  under  KONOYE *s  guidance.  The 
Cabinet  did  resign  en  bloc,  and  at  the  meeting  of 
the  Elder  Statesmen,  KOKOYE  was  recommended  as  Prime 
Minister  on  July  17,  1941, 

On  July  31 »  1941  after  the  Emperor  received 
a  report  from  the  late  Admiral  NAGANO,  KIDO,  in 
reply  to  the  Em.peror‘s  questions,  stated,  "The 
U.S.A,  recognized  the  existence  of  the  Tri-Partite 
Pact  in  our  previous  parley  with  America,  and  I  was 
very  doubtful  whether  we  could  deepen  the  confidence 
of  the  U.S.A,  for  us  by  the  act  of  annulment  of  the 
pact,  as  the  U.S.A.  was  a  nation  which  showed  re¬ 
spect  for  international  treaties,  or  we  would  only 
be  held  in  contempt  by  the  U.S.A,  There  are  several 
means  to  be  tried  regarding  the  relationship  between 
America  and  Japan,  We  must  deliberate  patiently  on 
the  matter  in  a  constructive  manner,  I  would  urge 
the  Premier's  careful  consideration  on  this  point. 

On  August  7,  1941  in  reviewing  circumstances 
with  Prince  KONOYE,  KIDO  recognized  that  the  sltua- 


y? 


tlon  was  serious  and  that  if  tho  report  with  respect 
to  oil  wks  correct  "we  must  reach  the  conclusion  that  - 
our  war  with  the  U.S.A.  would  he  a  hopeless  one." 

He  urged  restoration  of  "frlendljf  relations  be¬ 
tween  the  U.S.A.  and  Japan.-  He  was  of  the  opinion 
that  the  Ja.panese  people  should  be  resolved  to  toil 
through  ten  years  of  hard  struggles  and  roughly 
mapped  out  a  ten-year  plan.  As  shown  in  the  Diary 
entry  of  October  1941  he  had  in  mind  a  plan  to 

build  up  a  defensive  nation. 

On  September  6,  1941,  in  response  to  ques¬ 
tions  by  the  Emperor,  KIDO  advised  him  to  warn  the 
Supreme  War  Command  at  the  Council  in  the  Imperial 
presence,  to  be  held  that  day,  to  exert  every  effort 
to  bring  about  a  diplomatic  success,  "inasmuch  as 
the  present  decision  was  such  an  important  one  that 
it  might  lead  to  a  war  in  which  our  national  fortunes 
would  be  staked."  At  the  meeting,  which  KIDC-  did 
not  attend,  the  Supreme  War  Command  did  not  answer 
the  questions  concerning  diplomatic  moves  put  by 
the  President  of  the  Privy  Council  and  the  Emperor 
expressed  his  regrets  that  such  a  reply  was  not 
given.  The  Emperor  also  emphasized  that  whole- 
24  j  hearted  efforts  should  be  made  in  the  conduct  of 
2’  i  diplomatic  negotiations  with  the  United  States. 
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On  September  26,  19^1  KOKOYE  told  KIDO  that 
if  the  military  insisted  on  starting  a  war  on  October 
15,  he  would  have  no  choice  but  to  consider  resign¬ 
ing.  KIDO,  hoping  that  KONOYE  would  continue  in  his 
efforts,  said,  "I  hoped  that  he  would  be  prudent. 

The  prosecution  has  further  shown  affirmatively 
that  KIDO  was  not  a  participant  in  any  conspiracy 
in  submitting  the  entry  in  his  Diary  of  October  9, 
1941  wherein  he  expressed  his  opinion  to  Prince 
KONOYE  that  the  resolution  of  the  Council  in  the 
Imperial  Presence  on  September  6,  1941  seemed  to 
him  to  be  too  outright  and  was  not  the  result  of  an* 
exhaustive  discussion.  KIDO  further  stated  that 
"it  would  be  inadvisable  to  declare  war  against 
the  U.S.A.  im’^^ediately  ....  We  should  acquire 
freedom  without  paying  any  attention  to  economic 

pressure  by  the  U.S.A . The  people  should  be 

made  to  xanderstand  the  necessity  for  ten  or  fifteen 
years  of  hard  struggle  on  the  part  of  our  nation 
and  to  establish  a  highly  defensive  nation."  I  call 
the  Court's  attention  to  the  word  "defensive."  In 
view  of  this  opinion  by  KIDO,  it  is  incorceivable  by 
any  stretch  of  the  imagination  that  he  can  be  so 
charged  as  a  criminal  as  stated  in  this  Indictment. 

On  October  12,  1941  KIDO  recorded  the 
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results  of  a  meeting,  which  he  did  not  attend,  of 
the  War,  Navy  and  Foreign  Ministers  and  President 
of  the  Planning  Board  as  related  to  him  by  the  Chief 
Secretary  to  the  Cabinet*  At  this  meeting  War 
Minister  TOJO  stated  that  he  did  not  Insist  on  war 
and  the  Ministers  discussed  the  possibility  of  res¬ 
toration  of  friendly  relations  with  the  United 
States  by  diplomatic  negotiations.  On  the  advice 
of  War  Jllnister  TOJO  the  Ministers  made  an  agree¬ 
ment  among  themselves  that  they  should  not  change 
their  policy  of  stationing  troops  In  China  and  that 
they  should  not  entertain  anything  that  might  affect 
the  results  of  the  China  Incident.  With  these  points 
In  view,  they  further  agreed  that  it  should  be  fo^d 
out  whether  negotiations  can  be  successful  within 
the  time  set  by  the  High  Command.  When  this  had 
been  ascertained,  the  matter  should  be  settled 
through  diplomacy.  Such  being  the  case,  all 
operational  preparations  be  discontinued. 

When  it  became  apparent  that  was  was  in¬ 
evitable  and  that  the  KONOYE  Cabinet  was  falling, 
TOJO  presented  his  idea  to  the  President  of  the 
Plannlr^g  Board  for  a  Prince »s  Cabinet  and  various 
discussions  were  held  with  respect  to  Prince 
HIGASHIKUKI  becoming  Premier.  This  idea  was  re- 
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.lectod  for  the  reasons  set  forth  In  tVie  Diary  of 
October  Ij,  194^1* 

Again  KIDO  pointed  out  that  the  decisiorls 
of  the  Imperial  Conference  of  September  6,  1941  were 
careless,  in  a  corversation  with  TOJO  on  October 
16,  1941.  When  the  KONOYE  Cabinet  resigned  en  bloc 
October  l6,  1941,  the  next  day  KIDO  suggested  TOJO 
as  Prime  Minister  at  the  meeting  of  the  Elder  States¬ 
men.  After  due  consideration,  the  Elder  Statesmen 
recommended  TOJO.  That  evening  KIDO  told  OIKAWA 
and  TOJO,  after  being  ordered  to  do  so  by  the 
Emperor,  that  it  was  the  Emperor's  message  that  there 
should  be  cooperation  between  the  Army  and  the  Navy 
and  that  in  deciding  the  fundamental  policy  of 
Japan,  they  need  not  necessarily  follow  the  de¬ 
cisions  of  the  Council  of  September  6,  1941. 

As  the  country  was  on  the  brink  of  war, 
it  is  unarguable  that  it  was  imperative  to  have  a 
Premier  with  the  following  qualifications: 

1.  A  man  who  would  endeavor  to  settle  the 
differences  between  the  United  States  and  Japan  in 
a  diplomatic  manner. 

2.  A  man  who,  if  diplomatic  negotiations 
with  Japan  and  the  United  States  proved  successful, 
would  be  strong  enough  to  keep  the  younger  mllitar- 
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Ists  in  check 


Prince  KONOYE  favored  TOJO  as  the  next 


Premier  so  as  to  avoid  war.  As  shown,  TOJO,  prior 
to  being  recommended  as  tho  next  Premier,  stated 
that  he  did  not  insist  or  war  and  had  agreed  to 
explore  the  possibilities  of  the  differences  between 
the  United  States  and  Japan.  Certainly  the  mere 
fact  that  Japan  did  go  to  war  after  the  failure  of 
negotiations  is  no  reason  to  say  that  KIDO  or  the 
Elder  Statesmen  are  criminals,  because  they  recom¬ 
mended  TOJO,  There  is  no  evidence  and  no  inference 
from  the  evidence  that  KIDO  conspired  with  anyone 
to  make  a  recommerdation  with  a  criminal  intent 
or  for  the  purpose  of  plunging  Japan  into  war.  The' 
Elder  Statesmen  were  ex  Prime  Ministers;  and  their 
statesmanship  and  integrity  were  relied  upon  by  the 
Emperor  for  the  proper  selection  of  a  Prime  Minister, 
They  had  no  reason  for  having  any  criminal  motives. 
The  next  Premier  was  never  suggested  on  KIDO's 
individual  judgments.  It  is  certainly  not  a  fact, 
nor  does  any  evidence  so  state,  that  TOJO  was 

I 

selected  solely,  as  a  result  of  KIDO’s  actions.  Even 
if  he  were,  no  conspiracy  or  crime  has  been  shown. 

On  October  20,  1941  KIDO  told  the  Emperor 
that  "one  mistaken  ste*  taken  in  the  present  Cabinet 
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change  might  have  inadvertently  plunged  U8  into  war. 
After  careful  consideration,  I  believe  this  to  be 
the  only  way  of  giving  a  new  turn  to  the  situation 
and  had  thus  recommended  it."  The  Emperor  replied 
»ith  a  Japanese  axiom  equivalent  to  "nothing  ven¬ 
tured,  nothing  gained." 

After  becoming  Prime  Minister,  in  his  ef¬ 
forts  to  continue  diplomatic  negotiations  with  the 
U.S.A.,  TOJO  sent  KURUSU  to  the  United  States  and 
so  advised  KIDO  on  November  5f  19^1.  He  prepared 
items  for  re-examination  at  the  Liaison  Conference 
at  the  Imperial  Headquarters  after  he  became  Premier 
to  determine  among  other  things  the  possibilities  of 
"giving  up  the  war  plan  against  the  United  States, 

England  and  Holland." 

As  late  as  November  19 1  194^1  KIDO  was 
still  hopeful  of  peace  and  had  a  conversation  with 
the  Emperor  wherein  after  reviewing  the  prospects 
of  negotiations  with  Washington  he  said,  "Thus, 
several  phases  of  the  situation  must  be  foreseen, 
and  it  would  appear  that  there  is  left  enough  ground 
for  controversy  with  regard  to  our  rushing  into  the 
war  headlong  on  the  mere  automatic  grounds  that  the 
last  day  of  the  month  of  November  has  passed,"  He 
further  told  the  Emperor  that  "when  the  Premier 


-  .vA  ^  ' 


< 


16,401 


^  solicits  His  Majesty's  final  decision,  if  circuit*-  • 

2  stances  require,  the  Premier  should  be  ordered  to 

3  hold  the  Council  in  the  Imperial  presence  with  the 

4  participation  therein  of  all  the  senior  statesmen." 

5  Here  again  KIDO  advocated  reliance  on  the  wisdom, 

6  experience  and  prudence  of  the  Elder  Statesmen. 

7  Does  this  seem  like  the  act  of  a  man  advocating  . 

8  aggressive  war  or  the  act  of  a  criminal  conspirator? 

9  Again  on  November  26,  1941  KIDO,  in  his 

10  answer  to  the  Emperor's  questions,  said,  "Once  the 

11  final  decision  bo  made  this  time,  it  would  truly  be 

12  the  last  and  irretrievably  final  one.  Thus,  if 

15  there  should  be  any  doubt  or  any  better  idea  to  sur- 

14  mount  the  difficulties  in  your  Majesty's  mind,  I 

15  pray  that  your  Majesty  be  pleased  to  elucidate  the 

16  same  without  the  least  reserve  and  take  appropriate 

17  steps  which  your  Majesty  might  not  repent  of  after- 

18  wards.  I,  therefore,  pray  that  your  Majesty  command 

19  the  Premier  without  reserve," 

20  On  November  29,  the  Senior  Statesmen  had  a 
discussion  with  respect  to  the  war,  and  on  November 
30,  1941  KIDO  replied  to  the  Emperor  that  "His 
Majesty's  decision  is  of  such  gravity  that,  once 
decided,  it  could  not  later  be  retracted.  Hence, 

”  it  is  felt  that,  if  there  is  the  least  uncertainty. 
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every  possible  precaution  should  be  taken  to  do  that 
to  which  His  Majesty  can  give  assent." 

On  December  1,  Wl  the  Council,  in  the 
presence  of  the  Emperor,  decided  on  war.  The  evi¬ 
dence  further  shows  that  even  at  the  eleventh  hour, 
when  KIDO  was  advised  that  President  Roosevelt's 
message  had  been  r ecelved,  he  arranged  a  midnight 
audience  for  Foreign  Minister  TOGO  to  report 
President  Roosevelt's  message  to  the  Emperor.  KIDO, 
himself,  went  up  to  the  Palace  at  2:40  i^.M.  to  see 
if  he  couldn't  do  something  in  so  far  as  the  message 
was  concerned.  There  can  bo  no  criticism  of  KIDO's 
patriotic  remarks  after  the  broadcast  of  the  attack 
that  morning.  Is  the  price  of  criminal  immunity 
the  corruption  of  patriotism?  KIHO  early  advocated 
that  the  war  should  be  terminated  as  shown  by  his  . 
Diary  entry  of  January  (,  1944  nearly  two  years 

before  it  ended. 

The  prosecution,  by  its  own  evidence,  has 
proven  KIDO  Innocent  of  any  alleged  conspiracy. 
There  is  no  evidence  in  the  other  entries  of  his 
Diary,  not  mentioned  above,  which  ceji  possibly  lead 

to  a  contrary  conclusion. 

With  respect  to  Counts  6  to  17,  inclusive: 
There  is  no  evludiioe  that  KIDO  planned  and 
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prepared  a  war  of  aggression  or  a  war  In  violation 
of  international  law  and  treaties  against  the 
various  nations  set  forth  in  these  counts  between 
January  1,  1928  and  September  21,  19^5#  As  shown, 
the  testimony  is  that  ho  never  personally  or  in 
any  of  his  official  capacities  planned  and  prepared 

any  wars  of  aggression. 

I  have  made  no  remarks  about  Count  l8 
because  that  is  the  only  count  in  which  he  is  not 
named  in  the  Indictment. 

’Mth  rospoct  to  Count  19* 

There  is  no  evidence  at  all  that  KIDO 
initiated  a  war  of  aggression  against.  China  on  July 
7,  1937.  On  that  date  and  for  some  years  prior 
thereto  he  was  merely  Secretary  to  the  Lord  Keeper 

of  the  Privy  Seal. 

With  respect  to  Count  20  to  26 i 
These  counts  should  be  dismissed  as  the 
evidence  definitely  establishes  that  he  was  person¬ 
ally  opposed  to  the  initiation  of  any  wars  against 
the  *^arlous  countries  mentioned  in  these  counts  and 
was  not  in  an  official  position  to  Initiate  any  such 
wars. 

With  particular  reference  to  Coimts  2? 
and  36,  the  evidence  clearly  shows  that  the  border 
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affairs  referred  to  therein  occurred  at  a  time 
when  KIDO  was  a  cabinet  member,  and  there  is  no  evi¬ 
dence  in  the  case  that  he  either  individually  or  as 
a  member  of  the  cabinet  initiated  these  affairs. 

Both  of  the*-e  incidents  were  settled  with  Russia 
through  diplomatic  channels,  and  there  exists  no 
legal  foundation  for  the  charges  in  these  counts. 

Counts  27  to  36,  inclusive* 

There  is  no  evidence  that  KIDO  either 
personally  or  in  his  official  capacity  waged  any 
war  of  aggression  against  the  various  nations  on 
+he  various  dates  set  forth  in  these  counts  of  the 

f 

Indictment.  It  is  fundamental  that  no  public 
official  appointed  or  elected  can  be  held  respons¬ 
ible  for  acts  as  such  in  merely  carrying  out  his 
duties  when  his  government  has  been  plunged  into  a 
state  of  war,  particularly  where  that  public  official 
consistently  tried  to  avert  war.  The  mere  fact 
that  one  happens  to  hold  an  official  position  in 
a  government  during  the  period  of  time  that  govern¬ 
ment  is  at  war  does  not  iPso  facto  make  him  a 
criminal. 
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with  respect  to  Counts  37  ^nd  38>  charging 

murder : 

All  of  the  evidence  and  the  reasonable 

inferences  to  bo  drawn  therefrom  demonstrate  that 

between  June  1,  194-0,  and  Locember  8,  1941,  KIDO  was 

not  a  leader,  organizer,  instigator  or  accomplice  in 
/ 

any  plan  or  conspiracy  t*'  k'^ll  or  murcer  anyone.  The 

evidence  shows  that  he  did  everything  in  his  power 

personally  to  avert  war  ano  in  his  official  capacity 

as  Lord  Keeper  of  the  Privy  Seal  ho  did  not  participate 

in  any  such  plan  or  conspiracy  as  charged.  Ho  was  not 

in  a  pos^itlon  to  nor  did  he  order,  cause  or  permit  the 

armed  forces  of  Japan  to  murder  anyone. 

With  respect  to  Counts  39  to  43: 

The  prosecution  has  failed  to  show  bv  evidence 

that  KILO  ordered,  causea  and  permitted  the  armed 

forces  of  Japan  to  commit  murder  against  the  various 

* 

nations  at  the  various  times  and  places  set  forth  in 
4-hoc-a  As  T.nrd  KeoDor  of  the  Prlvv  Seal.  KIDO 


2  ,  procure  and  perraiT.  njui-u«*  . . 

3}  prisoners  of  war# 

4;  V/ith  respect  to  Counts  45  to  51*  ^ 

5  1  No  oviaencQ  has  been  adduced  by  the  prosecutlc 

6  that  KIEO  orherad,  causea  or  peruilttea  tho  armoa 
,  forces  of  Japan  to  attack  the  city  of  Nanking  on 

8  tececbor  12,  1937.  At  this  time  he  .as  Minister  of 
9 !  eaucatlon  in  the  KODOTE  Cabinet.  There  is  no  oviaence 

10  that  he  maiviauolly  or  as  a  member  of  the  Cabinet  haa 

11  any  control  over  the  armoa  forces  of  Japan.  On 

11  October  21,  1938,  mhen  the  city  of  Canton  mas  attacUea 

15  ana  on  October  27  of  tho  same  year  when  the  city  of 
Hangkom  eas  attackea  KICO  mas  ■Volfnro  Minister  In  tho 

*5  KOWOTE  Cabinet.  Hera,  too,  there  Is  an  absence 

16  eviaonce  that  ho  either  oraerea,  causea  or  permitted 
■1  the  armea  forces  of  Japan  to  commit  the  acts  nllegea. 
i»  Kmo  mas  Lora  Kepper  of  the  Privy  Seal  at  the  time  of 
IP  tho  allegea  attacks  on  Changhsa,  Hangyang,  Kmeleln 

»>  ana  Lluchom.  It  Is  self-oviaonce  that  In  such  capa- 
2'  city  he  mas  not  In  a  position  to  commano  ana  Issue 
«  orders  to  tho  expeditionary  forces  abroad.  KIDO  mas 
”  ■ Minister  of  Home  affairs  In  tho  HIRANWIA  Cabinet 
mhen  the  alleged  Khalkhln-gol  Incident  occurred 
25  _ _  thfit.  ha  either  individually  or  as  a 


There 


mombor  of  tho  Cabinet,  ordered,  caused  or  pemlttod 


the  armed  forces  of  Japan  to  make  such  an  alleged 


attack 


With  respect  to  Count  52: 


This  count  should  be  dismissed  as  to  KIDO 


because  there  is  no  evidence  that  KILO  participated 
in  any  of  the  acts  charged  against  Russia. 

Conventional  war  crimes  and  crimes  against 


humanity 


Count  53* 


There  is  an  absence  of  evidence  that  KILO 


either  individually  or  in  his  official  capacity, 
participated  in  any  conspiracy  for  maltreatment  of 
prisoners  of  and  civilian  internees.  Liary  entries 
showing  knowledge  by  him  of  a  few  instances  of  treat¬ 
ment  of  POW's  is  no  basis  for  an  unsupported  conclusion 
of  responsibility  where  none  is  shown,  and -where  tho 
evidence  shows  that  responsibility  rested  elsewhere, 
V/ith  respect  to  Counts  54  and  55* 

Those  counts  should  bo  dismissed  as  there  is 
no  evidence  that  KILO  ordered,  authorized  or  permitted 
tho  alleged  offenses  charged  in  these  counts  or  that 
he  was  in  any  position  to  do  so  as  Lord  Keeper  of  the 
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strike  out  In  so  fnr  as  the  charges  in  the  Indictment 
against  him  are  concernou,  '»11  the  testimony,  affida¬ 
vits,  documents,  synopses  and  statements  including 
interrogations  of  other  accused,  except  the  evidence 
referred  to  in  this  motion,  on  the  ground  that  they  are 
Immaterial,  irrelevant  and  have  no  probative  value, 
the  rulings  on  which  having  beon  reserved  by  the 
Tribunal. 

In  conclusion,  it  is  respectfully  submitted 
that  the  Indictment  and  each  and  every  count  therein 
be  dismissed  as  to  the  accused  Kolchi  KIDO  for  the 
reasons  that  the  evidence  conclusively  establishes: 

1.  That  ho  is  Innocent  of  any  of  the  charges 
contained  therein. 

2.  That  there  is  no  evidence  that  he  parti¬ 
cipated,  either  Inclvidually  or  in  his  official  capa¬ 
city,  in  any  alleged  plan  or  conspiracy, 

3.  There  is  no  evidence  that  he  committed 
any  of  the  crimes  alleged  in  the  Indictment. 

Dated  January  14,  1947, 

THE  PRESIDENT:  ?Jr.  Howard. 

!JR,  HOWARD:  Mr,  President,  and  Members  of 
the  Tribunal: 

Now  comes  the  defendant  KIMURA,  Heitaro,  by 
his  counsel,  and  moves  the  Court  to  dismiss  each  and 
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every  ono  of  the  counts  In  the  Indlotmont  sgalnst  him 
on  the  grounh  that  the  ovldonoe  offorefl  by  the  prose¬ 
cution  is  not  sufficient  to  unrrant  c  conviction  of 

this  defondont. 

There  has  boon  no  ovloonco  aCduoed  that  would  , 
tend  to  prove  that  KUTORA,  Holtaro,  knowlnglv  took  j 

any  part  In  the  formulation  or  execution  of  a  common  ' 

plan  or  conspiracy,  If  there  was  ono,  as  charged  In 

Counts  1,  2,  3,  4,  and  5*  ] 

There  has  not  boon  sufficient  evidence  adduced 

to  prove  that  KIMBRA  knowingly  planned  and  prepared  a 

war  of  aggression  against  tho  countries  mentioned  In 

counts  6,  7,  8,  9,  10,  U,  12.  «,  M,  15,  16  and  17. 

'  In  fact,  there  Is  no  evidence  that  ha  did  anything  more 
■  than  he  was  duty  bound  to  do  os  a  soldier  who  was  loyal 
>  to  his  country  which  was  engaged  In  preparing  for  war 
'  or  waging  war.  A  prosecution  witness  testified  that 
’  KmOBA  was  not  an  advocate  of  war  with  tho  Unite 
^  States,  and  told  him,  not  on  one  occasion  alone,  that 
"  If  Ambassador  K0HU3U  went  to  the  United  States  a  settle- 
'  nent  could  bo  reached  between  the  two  countries. 

There  has  not  been  sufficient  evidence 
adduced  to  prove  beyond  a  reasonable  doubt  that  KIllURA 
knowingly  took  anv  part  In  Initiating  a  war  of  aggressloM 
“  against  the  couAtrlesji^l^l^^J:^^^^^  21,  22,  2j 


V  * 

'Mst 


1  .  ■  iv 

■  ■'•■A 


27,  28,  29,  30,  31>  32,  nn<3  34^*  Thoro  Is  nothing  to 
show  that  ho  did  anything  more  than  his  duty  as  a 
loyal  soldier  of  a  nation  engaged  In  waging  war. 

There  has  been  no  evidence  adduced  that  would 
tend  to  show  that  KIMURA  knowingly  took  any  part  in 
the  formulation  or  execution  of  a  common  plan  or  cons¬ 
piracy  to  commit  murder  as  charged  In  Counts  37,  38, 

39,  41,  42,  43,  and  44. 

There  has  not  boon  sufficient  evidence  adduced 
to  prove  beyond  a  reasonable  doubt  that  KIMURA  parti¬ 
cipated  In  the  formulation  or  execution  of  a  common 
plan  or  conspiracy  to  permit  breaches  of  the  Lows  and 
Customs  of  Wor  os  chargod  In  Counts  53,  54,  and  55. 

Neither  does  Appendix  E,  Statement  of  Indivi¬ 
dual  Responsibility  for  Crimes,  set  out  in  the  Indict¬ 
ment,  list  KIUURA  ns  being  present  and  concurring  in 
any  decisions  taken  at  some  of  tho  conforonces  and 
cabinet  meetings  held  In  1941,  which  decisions  allegedly 
prepared  for  and  led  to  unlawful  war  on  7  December 
1941}  nor  Is  there  any  evidence  that  KIMURA  attended 
any  of  the  meetings  listed.  In  fact,  there  was  testis* 
mony  by  a  prosecution  witness  that  he  did  not  attend. 

Appendix  E  states  In  part  that  the  defendant 
KIMURA,  between  1928  and  1945,  was,  among  other  posi¬ 
tions  held.  Vice  ^"ar  Minister  under  KONOYE  and  TOJO  • 
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(194-1  to  February  1944);  Membar,  Suprome  Wnr  Council 
(1943);  ComiDnnder-ln-Chiof ,  Japanesa  Army,' Burma 
(1944);  full  Goneral  (194?). 

The  evidence  shows  that  KIllURA  was  Vico  War 
Minister  from  10  April  1941  to  11  March  1943  and  not 
to  February  1944  as  shown  by  Appendix  E. 

There  is  evidence  that  KIMURA  was  assigned 
as  War  Councillor  11  March  1943.  There  is  no  evidence 
that  the  Supreme  War  Council  had  any  authority,  nor  is 
there  any  evidence  that  it  aver  hold  0  meeting  while 
KBJURA  was  a  member.  Evidence  has  boon  accucea  that 
would  tend  to  prove  that  KIMURA  attended  a  meeting  of 

I 

the  Supremo  V/nr  Council  Juno  30,  1941,  as  Vice  War 
Minister  and  one  of  the  representatives  of  the  array, 
but  not  as  a.  member. 

Thera  has  boon  evidence  acduced  that  KIMURA 
was  Commander-in-chief,  Japanese  Army,  Burma,  from 
30  August  1944  to  the  surrender.  There  is  no  evidence 
that  any  prisoners  of  war  were  taken  during  this  time. 
The  Tribunal  may  take  Judicial  notice  of  the  fact  that 
at  the  time  KIMURA  was  in  Burma  the  Japanese  army  was 
being  defeated.  The  natural  assumption  is  that  it 
was  not  taking  any  prison  ‘ra  of  war. 

Evidence  has  been  adduced  by  the  prosecution, 
through  Witness  TANAKA,  thjt  KIMURA,  while  Vice  War 
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Minister,  had  no  authority  or  responsibility  In 
important  prisoner  of  war  matters  other  than  the  duty 
to  transmit  notifications  by  order  of  the  '^ar  Minister 
to  army  coisnondars*  Prosecution  Witness  ’^AKAHATSU  also 
testified  that  the  Vice  War  Minister  did  not  have  the 
power  of  decision  In  matters  concerning  prisoners  of 
war.  WAKAI^ATSU  also  stated  that  KIUURA  was  not 
basically  responsible  for  the  oocislon  to  use  prisoners 
of  war  In  the  construction  of  the  Burma-Sle.m  Bollway 
(Sxhlbit  1989)* 

Prosecution  Witness  TANAKA  testified  that 
KIMtIRA  had  no  authority  to  take  part  in  forming 
decisions  at  meetings  at  Imperial  Headquarters,  that 
he  attended  meetings  os  attendant  only  of  the  War 
Minister;  that  the  Vice  War  Mlnlotor  did  not  have  the 
right  to  hire  or  discharge  employees  in  the  army  or 
the  War  Ministry;  that  the  Vico  War  Minister  did  not 
have  the  authority  to  punish  those  in  the  army  or 
War  Ministry  who  disobeyed  Instructions;  that  the  Vice 
V/p.r  Minister  had  no  command  authority  ovor  Chl«3fs  of 
Bureaus;  that. when  TOJO  was  Premier  and  War  Minister, 
small  matters  only  wore  turned  over  to  KIP^HRA  but 
not  any  matters  pertaining  to  state  affairs,  such  as 
policy-making,  politics,  economics  and  diplomacy;  that 
external  negotiations  wore  handled  by  Chief  of  the 
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Military  Affairs  Bureau. 

No  Qvidonco  has  been  adduced  that  KIMURA  had 

I 

charge  of  any  prisoners  of  war  while  in  Burma.  On 
the  other  hand,  there  is  evidence  that  the  Rangoon 
POW  camp  was  under  the  control  of  the  Southern  Army. 

1  Now,  I  would  like  to  add  that  there  has  been 

evidence  adduced  since  the  filing  of  this  motion  that 
KIMURA  was  never  a  minister  of  state  and,  therefore, 
could  not  have  performed  all  of  the  functions  of  War 

Minister. 

THE  PRESILENT:  We  will  adjourn  until  half- 

past  nine  tomorrow  morning. 

(V/hereupon,  at  l605»  adjournment 

was  taken  until  Tuesday,  28  January  1947, 

0930.) 


